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needed. 8 C.F.R. § 245.1(c)(8)(v). The fact that a visa petition based on the marriage in question was
previously approved does not automatically entitle the beneficiary to subsequent immigrant status.
See INS v. Chadha, 462 U.S. 919, 937 (1983); Agveman v. IN.S., 296 F.3d 871, 879 n.2 (9" Cir.
2002) (In subsequent proceedings, “the approved petition might not standing alone prove . . . that the
marriage was bona fide and not entered into to evade immigration laws.”).

Moreover, although similar, the parties, statutory provisions and benefits procured through sections
204(a)(1)(A)(3) (Form I-130) and 204(a)(1)(A)iii) (Form I-360) of the Act are not identical. The
petitioner’s husband was the petitioner and bore the burden of proof in the prior Form I-130
adjudication, in which he was required to establish his citizenship and the validity of their marriage.
Section 201(b)(2)(A)() of the Act, 8 U.S.C. § 1151(b)(2)(A)(1); 8 C.F.R. §§ 204.1(f), 204.2(a)(2). In
contrast, in this case, the petitioner bears the hurden of proof to establish not only the validity of their
marriage, but also that she entered the marriage in good faith by clear and convincing evidence, a
heightened standard of proof. Section 204(a)(1)(A)(iii)(I) of the Act, 8 U.S.C. § 1154(a)(1)(A)(1ii)(D); 8
C.F.R. § 204.2(c)(1)(iv). Throughout these proceedings, the petitioner has been notified three times that
additional evidence beyond the approved Form I-130 was required and she has had three opportunities
to submit additional affidavits or documentation. As previously discussed, the evidence submitted
below and the petitioner’s brief statement on motion do not provide clear and convincing evidence of
her entry into the marriage in good faith. Accordingly, she has not established her eligibility for the
bona fide marriage exemption at section 245(e)(3) of the Act and section 204(g) of the Act
consequently bars approval of this petition.

Eligibility for Immediate Relative Classificaiicr

Because the petitioner is not exempt from section 204(g) of the Act, she has also failed to demonstrate
her eligibility for immediate relative classification, as required by section 204(a)(1)(A)(iii)(II)(cc) of the
Act and as explicated in the regulation at 8 C.F.R. § 204.2(c)(1)(iv).

Conclusion

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act,
8 U.S.C. § 1361; Matter of Otiende, 26 1&N Dec. 127, 128 (BIA 2013). On motion, the petitioner
has not overcome the grounds for dismissal of her appeal. She has not demonstrated that she is exempt
from the bar to approval of her petition under section 204(g) of the Act, and that she is eligible for
immediate relative classification based on her marriage. Accordingly, the petitioner is ineligible for
immigrant classification under section 204(a)(1)(A)(iii) of the Act on these two grounds and the appeal
will remain dismissed.

ORDER: The motion is granted. The March 13, 2013 decision of the Administrative Appeals
Office is affirmed. The petition remains denied.



