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November 15, 2007

Director, Regulatory Management Division

U.S. Citizenship and Immigration Services

Department of Homeland Security

111 Massachusetts Avenue, NW, 3rd Floor

Washington, DC 20529


RE: DHS Docket No. USCIS-2006-0069

Dear Director,

We write to submit the comments of the National Network to End Violence Against Immigrant Women (“National Network”) on the interim regulations governing U visa applications.  The National Network is a 15-year old broad-based coalition of more than five hundred survivors, immigrant women, advocates, activists, attorneys, educators and other professionals committed to ending violence against immigrant women, providing services, and offering assistance to immigrant victims of domestic violence, sexual assault, and trafficking. The National Network is co-chaired by the Family Violence Prevention Fund, The Immigrant Women Program of Legal Momentum, and ASISTA Immigration Technical Assistance Project. 
We want to thank the Department of Homeland Security (DHS) for the hard work that went into the development of these interim regulations and the consideration for the needs of immigrant victims that is evident from the content of the interim regulations and the accompanying explanation (“the Preamble”).  We are particularly grateful that you considered the suggestions submitted concerning the earlier, proposed form, made by the National Network and others who work with immigrant survivors of domestic violence, sexual assault, trafficking and other crimes.

Victims Definitions

First we applaud your construction of many aspects of the U interim regulations. The regulations reflect a clarity and understanding provided in regard to the experiences of immigrant victims.  In particular, the depth of protection for victims to include indirect victims and bystanders reflects the need to provide a broad range of protection necessary for victims to feel comfortable in their interface with law enforcement.  Secondary victims often suffer vicarious trauma and it is often less recognized in terms of protections and services.  DHS showed extraordinary understanding of secondary trauma and the protections extended to indirect victims.  Covering both direct and indirect victims also comports with Congress’ dual goals in creating the U visa. As Congress stated in the legislative findings contained in Section 1513 of the Violence Against Women Act of 2000 (the section creating U visa protections):

“The purpose of this section is to create a new nonimmigrant visa classification that will strengthen the ability of law enforcement agencies to detect, investigate, and prosecute cases of domestic violence, sexual assault, trafficking of aliens, and other crimes described in section 101(a)(15)(U)(iii) of the Immigration and Nationality Act committed against aliens, while offering protection to victims of such offenses in keeping with the humanitarian interests of the United States. This visa will encourage law enforcement officials to better serve immigrant crime victims and to prosecute crimes committed against aliens.”
Suggestions to Improve Access to U visa Protection for Immigrant Victims:

However, we do believe there are several problems that will undermine victim access to civil and criminal justice protections, relief available through federal and state administrative agencies, crime victim services, immigration relief including U visa protections, access to civil and criminal justice and local law enforcement efforts to encourage victims of crimes to access justice. 
Law Enforcement Flexibility in Designing Protocols and Process for U visa Certifications

The U visa regulations’ requirement that only heads of agencies or “supervisors” as designated individuals may sign certifications violates both the statute and the purpose of the law.  Supervisors are often neither the persons with the most victim contact nor those with the greatest understanding of the circumstances of the criminal activity being investigated.   Many agencies may deem it more appropriate for people who lack the “supervisor” title or the proper formal designation to be in charge of evaluating and signing certifications. These agencies need to be able to designate any person they deem most appropriate to be certifying officers whether or not that person has formal supervisory authority.  Congressional intent was to help law enforcement reach crime victims.  This certification requirement will, unfortunately, both hamper law enforcement’s ability to respond flexibly to its particular needs in working with immigrant crime victims, and harm those victims who can’t get certifications merely because the law enforcement agency they are helping lacks the structure imposed by the regulations.  

Our Recommendation

We suggest that the regulations remove the requirement that “supervisors,” agency heads or designated individuals sign certifications.  Instead, the form should only require that the signer check a box that confirms they are a person assigned to evaluate and sign certifications for their agency (regardless of title or supervisory responsibilities).  

Requiring Supervisory Role of Certifier Violates the Statute

Congress did not impose a particular statutory structure or process on law enforcement for how they evaluate and sign certifications. A plain reading of the statute places no limitation on who in listed agencies can certify.  In fact the text of the statute includes the phrase “or other Federal, State, or local authority investigating criminal activity” which was designed to allow a range of government employees to certify.  The goal was to assure that a government employee whose job responsibilities include identification or detection of criminal activity provides certification.  Section 214(p) of the Immigration and Nationality Act (INA) provides the list of those who may certify and dictates the contents of such certifications.  If Congress has wished to limit valid certifications only to those provided by “supervisors” or “heads of agencies,” it would have said so here.  Imposing the particular signatory requirements in the regulations is not a reasonable interpretation of this law, given that it will not work for many law enforcement agencies.  

We assume DHS was unaware of the problems this structure would pose for some law enforcement agencies and prosecutor’s offices and created this requirement to streamline the certification process.  However, it effectively limits victim access to U visas, contrary to the Congressional purpose of the law that the regulations seem to otherwise, generally, acknowledge and implement. While we agree that agencies should develop some standards and process, we believe Congress intended that each agency should determine for itself what system would work best for it.  Such flexibility is necessary because of the great diversity in local law enforcement structures.  

“Supervisor” Certification Requirements are Inappropriate for Some Law Enforcement Agencies and Prosecutor’s Offices

Many law enforcement agencies have multiple officers including non-supervisory officers signing certifications, based on their expertise and connection to victims.  Law enforcement personnel who are familiar with immigration issues, domestic violence dynamics, culturally appropriate responses, and language access often develop real working relationships with advocates for immigrant women and community programs and are often responsible for implementing community policing projects.  Many of the officers involved are bilingual and bicultural officers who have been hired more recently as law enforcement agencies and prosecution offices become more Limited English Proficient in compliance with Title VI of the Civil Rights Act.  These officers often have the trust of immigrant battered women – who are often otherwise hesitant to call the police
 – and have increased effectiveness in their law enforcement work.
  These individuals may be less likely to have worked their way up into supervisory positions.  
Furthermore, in many prosecutors’ offices, only the head District Attorney or County Attorney is a “supervisor.”  This person may not be the best person to evaluate and sign certifications, however, and may wish to have other attorneys and victim advocates in their offices be primarily responsible for preparing and signing U certifications as these officers may have better relationships with victims. Similarly, detectives or other police officers with expertise in helping victims of domestic violence may not be “supervisors” or a designated individual. None of these government agency personnel can sign certifications under the regulations or the U-visa form. Creating a new system at these agencies that conforms to the regulatory requirements will take time and prevent individuals from immediately obtaining certifications.  This undermines the purpose of the law, delaying justice for immigrant crime victims and hampering law enforcement efforts to help them.  

Consideration of Family Members as “Indirect Victims”

The interim regulations clarify the definition of a “victim of qualifying criminal activity” at new 8 CFR § 214.14(a)(14) to include certain family members as “indirect victims” if the “direct victim” is deceased, incompetent or incapacitated.  This rule includes spouses, children (under age 21) as potential “indirect victims.”  If the direct victim is under 21 years of age, parents and unmarried siblings under 18 years of age may also be considered indirect victims.  The interim regulations also explain that the direct victim must be deceased due to murder or manslaughter or incompetent or incapacitated, and therefore unable to provide information concerning the criminal activity or be helpful in the criminal investigation or prosecution.

Domestic violence and sexual assault do not occur in a vacuum and can impact every aspect of a victim’s life and the lives of those around them.  Research has well established that trauma can be produced by indirect exposure to an event; this is known as secondary trauma (also called vicarious or bystander trauma).
  Living in a household with domestic violence has an impact in the psychological functioning of the children and family members even when they were not directly victimized.
 

Example: Mary was 16 when she was the victim of sexual assault by a paternal uncle.  When Alta, her mother, discovered that Mary was being victimized, she immediately reported the crime to the police.  As a result, a criminal investigation was initiated and eventually the uncle was sentenced to prison.  Both Mary and her mother assisted in the investigation and prosecution and received victim witness compensation.  Mary suffered both substantial physical and mental abuse.  Alta suffered substantial mental abuse as well, including clinical depression for feelings of failure to provide for and protect her daughter as well as the subsequent deterioration of her marriage that was related to the criminal prosecution of her husband’s brother.  Alta applied for U interim relief as an indirect victim and the principal applicant.  She also included Mary’s 18-year old sister as a derivative on the application.  Although Mary herself was also helpful in the criminal investigation and prosecution, she did not apply for U interim relief as she is a U.S. citizen.  Mary’s mother was granted U interim relief as the principal applicant and Mary’s sister was granted U interim relief as the derivative. 

In this scenario, Mary and her mother would both be able to qualify as “victims” and principal applicants for the U visa.  Although Mary is not incompetent or incapacitated, her mother Alta should still be eligible as an indirect victim because Mary is under the age of 21.  This interpretation is consistent with the broadest interpretation of federal and state definitions and the interpretation used in U interim relief adjudications.

In addition, social support is important in the healing and recovery of crime victims.
  Isolation has been found to correlate with the presence of physical and/or sexual abuse and prevents the battered woman or sexual assault victim from developing a social network and a support system. The maintenance and protection of a strong social support system provides an important resource to help the direct victim heal as a sexual assault survivor or a domestic violence victim who has fled her abuser.
 

Our Recommendation

Although it is not entirely clear from the regulations, we assume DHS intended for the interim regulations to interpret the definition of a “victim of qualifying criminal activity” to include as many eligible victimized family members as possible.  Federal law defines “victim” to include certain family members that have “suffered direct physical, emotional or pecuniary harm as a result of the commission of a crime” if the victim is a minor, incompetent, incapacitated or deceased.
  In such cases, the family member victim need not show that the direct victim is both a minor and incompetent, incapacitated or deceased.  Therefore, whereas adult direct victims may need to be deceased, dead, incompetent or incapacitated for an eligible family member to qualify as an indirect victim, under the regulations implementing the U visa eligible family members of direct victims under the age of 21 should not be required to show that the direct victim is deceased, dead, incompetent or incapacitated.  This interpretation is consistent with the broad federal and state definitions of “victims” as well as the interpretation that was used in the adjudication of U interim relief applications.  

Congress intended for the U visa process to consider family unity as a protection for victims of criminal activity.
  Social and family support networks play a key role in supporting victims as they access safety protections and heal.  U.S. citizen victims will lack a support system if their family members are not eligible to apply for lawful status.  Furthermore, by preventing family members from accessing immigration protection when the victim is a U.S. citizen will frustrate the goals of encouraging victims to report crimes to law enforcement.   

The U visa and all of the legislation creating immigration relief for immigrant victims since 1994 was designed to ensure that all victims of child abuse would receive protection without regard to the child’s immigration status or citizenship.  Parents of abused children are eligible to apply as VAWA self-petitioners if their children are abused without regard to the immigration status of the abused child.  In developing these protections, Congress understood that encouraging and removing obstacles that prevent non-abusive parents from coming forward to detect and report child abuse was key to both holding child abusers accountable and stopping child abuse as early as possible.  For this reason VAWA offered self-petitioning, VAWA cancellation of removal and VAWA suspension of deportation to undocumented non-abusive parents of abused U.S. citizen, legal immigrant and undocumented children.  The U visa statute was designed to accomplish the same goals.  A narrow interpretation of the definition of victims eligible for the U visa would preclude undocumented parents of U.S. citizen child victims from U visa protection.  The result would be unconscionable – undocumented mothers of undocumented children who are victims of child abuse or sexual abuse can access U visa protection while undocumented mothers of U.S. citizen and legal resident child abuse victims are denied access to U visa protections.  All non-abusive, undocumented parents of child abuse victims need to be equally encouraged to come forward and be willing to cooperate with law enforcement and offered U visa protection.   

Consideration of Derivatives as of Date of Filing

The U interim regulations at new 8 CFR § 214.14(f) create a bright line rule under which unmarried sibling derivatives must be under 18 years of age on the filing date of the principal U-visa applicant’s I-918 application.  This rule at new 8 CFR § 214.14(f)(4)(ii) also allows derivative siblings to continue be considered as qualifying family members even if circumstances change, as long as the I-918 was filed by a principal petitioner who was under 21 years of age on behalf of an unmarried sibling who was under the age of 18 on the date of filing.  Therefore, for example, if a qualified unmarried sibling is under the age of 18 years old at the time of the principal’s I-918 filing but turns 18 before the petition is adjudicated, that sibling will continue to be considered a qualifying family member.  It appears that this provision was included to account for such things as adjudication delays by the Service or other possible circumstances beyond the control of the petitioner or derivative that would change the sibling’s status after the filing of the I-918.  However, the rule fails to take into account the significant DHS delay in issuing these interim regulations.

Example: Tony was 17 when his 20-year old brother Manny was the victim of a felonious assault.  When Manny applied for U interim relief, he included Tony as a derivative unmarried sibling with his request.  Both Tony and Manny were granted U interim relief.  As a result, Tony was able to obtain an Employment Authorization Document and secure a job that helps to supplement the family’s income.  This has become especially important since Manny – previously one of the family’s principal breadwinners – is no longer able to work as a result of the crime.  Now two years later, Manny is ready to file an I-918 to apply for the U visa, but his brother Tony is over 18 years of age.  

In scenarios such as the one above, a derivative sibling who was included on a U interim relief request should be considered as a qualifying family member as of the date of that filing.  

Our Recommendation

The filing of a U interim relief application should be considered the filing of an I-918 for the purposes of considering the relevant age of the qualifying derivatives.  Eligible applicants – especially those who have already been granted U interim relief – should not now be disqualified because the regulations were published after they exceeded the qualifying age.  Preventing eligible family members who applied for relief when it was available and who have been determined to be interim relief eligible by the Service from now accessing the U visa contravenes the intent of Congress.

The interim rule also provides that derivative family members who were granted interim relief and whose I-918 Supplement A derivative petition is approved will be accorded U nonimmigrant status as of the date that the request for U interim relief was approved.
  This provision recognizes and tries to ameliorate the hardships to applicants as a result of the delay in the promulgation of regulations implementing the U visa.  Allowing derivatives who have been granted U interim relief to now use their age at the time of the U interim relief filing would serve the same purpose. Sibling derivatives would have otherwise been eligible had U visa regulations been published earlier.  As such, it is important to clarify this protection so siblings are not penalized by this delay.  

“Violent or Dangerous Crimes” 

The interim rule at 8 CFR § 212.17(c)(2) in its present form says that “in cases involving violent or dangerous crimes of inadmissibility based on the security and related grounds in section 212(a)(3) of the Act, USCIS will only exercise favorable discretion in extraordinary circumstances.”  Waiver grants are discretionary and involve balancing adverse factors with social and humane factors.  Depending on the nature and severity of the underlying offense(s) to be waived, the Secretary retains the discretion to determine that the mere existence of extraordinary circumstances is insufficient.

Our Recommendation

We suggest that the regulations remove the requirement of a showing of “extraordinary circumstances” in evaluating waivers for criminal convictions.  

This Extra Requirement Violates the Statute


The grant of waivers is clearly articulated at INA § 212(d)(14) and is already discretionary.  To add further requirements is ultra vires.  Congress did not impose this additional requirement in evaluating waivers and imposing it now is not a reasonable interpretation of the statute.  If Congress had intended to include this requirement for waivers of criminal convictions, they could have included language regarding “violent or dangerous” crimes in the statutory language.  Instead, they provided a generous waiver, along with the usual discretion over both waivers and U eligibility generally.  This discretion is sufficient to answer any concerns about dangerous crimes.  DHS exceeds its authority by imposing a narrow interpretation not justified by the statutory language.  Administrative agencies may not use rulemaking to narrow the scope of the statute.
  DHS exceeded the scope of its authority here in narrowing the inadmissibility for violent or dangerous crimes from what is required by the U visa statute.   The U visa statute was not silent on this issue.  Instead, Congress considered when inadmissibility should be a bar to U nonimmigrant status and decided that it would grant DHS discretion to waive inadmissibility for all U visa cases with one exception in the case of Nazi persecutions, genocide, acts of torture or extrajudicial killings.  In all other cases, DHS has the authority to exercise discretion to waive a ground of inadmissibility.

Fee Waivers Must Be Available for Inadmissibility

Our last recommendation for improving the regulations is that the agency must address the harmful interplay between the new U visa rule and the recently issued fee rule.  The U regulations apparently fail to recognize that many, if not most, U visa applicants must overcome inadmissibility. The calculation of costs for filing, for instance, does not mention the waiver fee at all.
 The regulations acknowledge that further delaying access to the U visa “exposes victims of these crimes to danger, and leaves their legal status in an indeterminate state” and “prevents law enforcement agencies from receiving benefits”
of immigrant survivor cooperation in prosecutions.  

The rule imposes no fees for filing otherwise and waives the biometrics fee because

…[t]his program involves the personal well-being of a few applicants and petitioners, and the decision to waive the petition fee reflects the humanitarian purposes of the authorizing statutes. This blanket fee exemption is because it is consistent with the legislative intent to assist persons in these circumstances. Also, anecdotal evidence indicates that applicants under these programs are generally deserving of a fee waiver. Thus, USCIS determined that these programs would likely result in such a high number of waiver requests that adjudication of those requests would overtake the adjudication of the benefit requests themselves.”

The same rationale applies for inadmissibility and waivers to overcome the $545 fee, which will be especially onerous for undocumented families where each member must request a waiver for inadmissibility under 212(a)(6)(A) (present without admission or parole) or 212(a)(9)(B) & (C) (unlawful presence).  Undocumented immigrants are the most vulnerable to perpetrators and most fear accessing the criminal justice system; imposing a virtual bar to accessing the U visa through the guise of an inadmissibility waiver fee undermines the purpose of the law and Congressional intent. We assume this is not the agency’s intent.

Our Recommendation

Create a fee waiver option for inadmissibility waivers applications for U visa applicants.  Any  unwaivable fees currently imposed or that may be imposed in the future must be waivable if the applicant is a U, T or VAWA applicant. By not eliminating the fee completely, those who can afford it will still pay.  Those who cannot, however, will not be denied status merely because they lack the necessary financial resources. If necessary to recapture costs, the Network supports reinstating fees for self-petitions, U visas and T visa, as long as fee waivers are available.

The Non-Waivable Fee Will Pose an Insurmountable Barrier to Many Victims

Victims of criminal activity are often in crisis when they call the police. Domestic violence victims may be in the process of leaving an abusive household and struggling to create a safe life for themselves and their children.  Crime victims may have to move to another city in order to protect themselves.  Some move to flee an abuser or escape retaliation from a crime perpetrator. Moreover, because of the trauma they experience, or because they have little money or resources without the support of their abusers, many crime victims may not be able to earn an income that can support the hefty fees required to file for their entire families.
  

Since many of the crime victims VAWA sought to protect were otherwise undocumented, VAWA 2000 and 2005 created a broad range of inadmissibility waivers specifically for immigrant VAWA, T and U visa victims. 

From the time DHS, formerly INS, began adjudicating cases of VAWA immigration relief (VAWA self-petitions 1994; U visas and T visas 2000), victims for whom paying fees related to immigration forms was a hardship could seek fee waivers which have been granted on a case-by-case basis.  This approach was consistent with VAWA 1994’s approach to assuring that fees and court costs did not impose an economic barrier that would cut off low-income victims from legal options and social services that but for access to economic resources they qualify to receive.
 Historically these victims are more likely to need fee waivers when they initially file their case.  

By exempting only the underlying application from fees and imposing mandatory, non-waivable fees on inadmissibility forms, DHS cuts off immigrant victims from the protections of VAWA, T visas, and U visas.
   For instance, a U-visa victim with 3 children who received U interim relief has less than six months to find $2,180 to pay these fees or she may be subject to removal or failure to file timely applications for U visas.  

DHS must have the discretion to waive fees associated with any form required in a VAWA, T or U visa case.  To accomplish this in a cost neutral way we urge DHS to re-impose waivable fees for underlying VAWA self-petitions, T visas, and U visas.  Allow DHS to exercise discretion and provide access to these protections for those experiencing financial hardship while allowing others who can pay these fees to provide revenue to DHS 

Interim Final Regulations

The Department of Homeland Security correctly chose to issue these regulations as interim final regulations, as opposed to proposed regulations, because they have an immediate impact on the life, health and safety of immigrant victims of crime, and thereby improve public safety in our communities.  To further the will of Congress and ensure swift safety for victims of domestic violence, sexual assault, trafficking and other crimes, we encourage DHS and OMB to issue interim rules swiftly on VAWA 2000 and 2005, including adjustment for those with U and T visas.
 

Certifying Agencies

We also greatly appreciate the broad scope of certifying agencies mentioned, including the Equal Employment Opportunity Commission (EEOC), Child Protective Services and the Department of Labor (DOL).  Allowing all agencies who detect, investigate and prosecute crimes or are involved in conviction or sentencing to certify furthers the intent of Congress by providing protection for victims who access justice through different routes. Immigrant victims may access justice through many routes, including such agencies as adult protective services, probation departments, and state offices charged with responsibilities similar to the EEOC and DOL.  Recognizing that many agencies may provide certifications ensures immigrant victims will gain the safety and security they need, regardless of their chosen route into the justice system.

Retroactive Date for Interim Relief Grants

The delay of the regulations created an extensive wait for many otherwise eligible victims.  DHS properly recognized the consequence of these delays by making a U visa grant retroactive to the date of interim relief approval.  This should allow immigrant victims to obtain the benefits Congress intended them to receive when it passed the law in 2000. 
Conclusion

The strategies, laws, and policies aimed at combating domestic violence and assisting its victims need to be tailored to their unique circumstances and the reality of their context if they are to be successful. Social science research has indicated that immigrant battered women have special vulnerabilities and face barriers, experiences and cultural conditions which set them apart from other crime victims. When victims have difficulties accessing the resources and legal remedies they become more intricately caught in the web of violence, control and abuse.
 We hope you will respond to them by fixing these problems with U implementation and bring them into line with the rest of the regulations, which otherwise do a good job of furthering the goals of the law. 

Thank you for your attention to our concerns.  

Sincerely,

Sally Kinoshita

Gail Pendelton

Kavitha Sreeharsha

Leslye E. Orloff

Jennifer Rose

Sonia Parras Konrad

Maria Jose Fletcher

Leni Marin

On Behalf of the National Network to End Violence Against Immigrant Women
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