National Immigration Project

of the National Lawyers Guild

14 Beacon St., Suite 602

Boston, MA 02108

November 15, 2007
Director, Regulatory Management Division
U.S. Citizenship and Immigration Services

Department of Homeland Security

111 Massachusetts Avenue, NW, 3rd Floor

Washington, DC 20529


RE: DHS Docket No. USCIS-2006-0069

Dear Director,
We are writing on behalf of the National Immigration Project of the National Lawyers Guild (National Immigration Project) to provide comments to United States Citizenship and Immigration Services (USCIS) on the interim regulations governing U visa applications. National Immigration Project is a national legal support and training center dedicated to protecting the rights of immigrants and their family members.  National Immigration Project trains private and nonprofit immigration practitioners, the federal and state criminal defense bars, and judges on specialized issues of immigration law, produces multiple immigration legal treatises published by Thomson West, and provides technical assistance each year to thousands of immigration practitioners, state judges, local governments, and nonprofit legal assistance organizations across the country regarding immigrants’ rights.  

We have identified in our comments both positive aspects of the interim regulations and ongoing issues of concern.  

ISSUES OF CONCERN

We note several problems in the regulations that will undermine victim access to the process and local law enforcement efforts to encourage victims of crimes to access justice. We are particularly concerned about aspects of the following issues:

· the lack of fee waivers for an I-192 waiver of inadmissibility

· accessibility of motions to reopen

· stays of removal

· qualifying criminal activity
· release from detention
· imposition of limits on who can sign certifications

· the consideration of family members as indirect victims

· the consideration of siblings as of the date of filing, and 

· "violent or dangerous crimes" issue. 
We include detailed comments and recommendations for each issue of concern.

POSITIVE IMPROVEMENTS

We thank you for the obvious consideration you put into the content of the interim regulations and the accompanying explanation (“the Supplemental Information”).  We are particularly grateful that you considered the suggestions submitted concerning the earlier, proposed form, made by the National Immigration Project and others who work with immigrant survivors of domestic violence, sexual assault, trafficking and other crimes.

We applaud your construction of many aspects of the U interim regulations. In particular, we appreciate the clarity and understanding provided in regard to immigrant victims of domestic violence, and the many forms this can take.  For instance, we support the broad definition of domestic violence encompassed in the phrase “battery and extreme cruelty”
 which includes both physical and mental abuse.  In addition, we support an interpretation of the phrase “substantial harm”
 to enable victims who suffer from longer patterns of abuse comprised of individual incidents that do not at first glance seem substantial but over time equal substantial harm, to apply for U nonimmigrant status.  Also, we were pleased to see that there was a differentiation between the crime prosecuted and the crimes experienced by immigrant victims of violence.
  Finally, we support the recognition about the ways in which criminals try to use the legal system and law enforcement to control immigrant victims, barring their access to our help.
 
DETAILS ON ISSUES OF CONCERN

I.
Fee Waivers Must Be Available for Waivers of Inadmissibility 

The regulations apparently fail to recognize that many, if not most, U visa applicants must overcome inadmissibility. The calculation of costs for filing, for instance, does not include the fee for waivers at all.
 For instance, many may need a waiver for being “present without admission or parole.”  The imposition of a non-waivable $575 fee for U applicants and derivatives who must request waivers for such inadmissibility serves as a virtual bar to accessing status. We assume this is not the agency’s intent. 

Example: Julie is an undocumented victim of rape. She is married with 2 children and does not have a work permit.  Julie is terrified not only of her rapist, but also of the police, because her experiences with police officers in her home country have shown them to be corrupt and abusive.  The local police have approached her to help in the apprehension and investigation of her rapist and have explained the U visa option to her in the hopes of gaining her trust and cooperation in the criminal investigation. In order to file a U visa application, however, Julie, her husband, and their two kids would each be required to file a waiver of inadmissibility for being present without admission or parole. At $545 per waiver, the cost to the family would be prohibitive – a total of $2,180. Instead of encouraging Julie to work with law enforcement, the high cost of the requisite waivers would instead eviscerate the purpose of the U visa, which is to provide law enforcement with another powerful tool to fight crime.

Indeed, the regulations describe the purpose of the U visa and the extremely negative impact further delays in implementing the U visa would have on law enforcement:

“Congress created the new U classification to curtail criminal activity, protect victims of crimes committed against them in the United States, and encourage victims to fully participate in the investigation of the crimes and the prosecution of the perpetrators. Many immigrant crime victims fear coming forward to assist law enforcement until this rule is effective. Thus, continued delay of this rule further exposes victims of these crimes to danger, and leaves their legal status in an indeterminate state. Moreover, the delay prevents law enforcement agencies from receiving the benefits of the BIWPA and continues to expose the U.S. to security risks and other effects of human trafficking. Therefore, delay in the implementation of these regulations would be contrary to the public interest.” 

72 Fed. Reg. 53032 (September 17, 2007).

Not allowing a fee waiver option for waivers of inadmissibility will make it financially impossible for many victims to avail themselves of the U visa and thus will exacerbate the delays in the U visa process. These delays will continue to expose victims of crimes to additional danger and prevent law enforcement from utilizing the U visa to fight crime.

The financial obstacle faced by “Julie” appears to be contrary to the agency’s intent. Moreover, it contradicts the agency’s reasoning for 1) choosing not to impose application fees on victims of crime seeking the U visa and for 2) providing U visa applicants with the option to seek a fee waiver for the $80 biometrics fee and the $930 adjustment of status application fee:

“USCIS has determined that no fee will be charged for filing Form I-

918 or for derivative U nonimmigrant status for qualifying family 

members […]. Petitioners must, however, submit the established fee for biometric services for each person […]. USCIS recognizes that many petitioners for U 

nonimmigrant status may be unable to pay the biometric services fee. Petitioners who are financially unable to pay the biometric services fee may submit an application for a fee waiver, as outlined in 8 CFR 103.7(c) […].

72 Fed. Reg. 53031-53032 (September 17, 2007)

“This program involves the personal well-being of a few applicants and petitioners, and the decision to waive the petition fee reflects the humanitarian purposes of the authorizing statutes. This blanket fee exemption is because it is consistent with the legislative intent to assist persons in these circumstances. Also, anecdotal evidence indicates that applicants under these programs are generally deserving of a fee waiver. Thus, USCIS determined that these programs would likely result in such a high number of waiver requests that adjudication of those requests would overtake the adjudication of the benefit requests themselves.”

72 Fed Reg. 29865 (May 30, 2007) (Adjustment of the Immigration and Naturalization Benefit Application and Petition Fee Schedule) and, again, at 72 Fed. Reg. 53031-53032 (September 17, 2007).

Since the agency recognizes that many petitioners for U nonimmigrant status may be unable to pay the $80 biometric services fee, then certainly the agency would concede that many petitioners would be equally unable to pay the $545 fee for a waiver, a fee almost six times greater than the waivable biometric services fee. 

The agency has also recognized the inability of this special class of victims of crime to pay the $930 adjustment of status fee and has provided a fee waiver option for U visa applicants filing Form I-485. 72 Fed. Reg. 29851-29874 (May 30, 2007).  

Furthermore, the agency published a correction to the September 17, 2007 U visa interim regulations ten days later. The correction clarified that there is no application fee for the U visa and that there is a (waivable) biometrics fee. It did not address, however, fees for waivers of inadmissibility. 72 Fed. Reg. 54813 (September 27, 2007).

Thus, it appears that the USCIS did not specifically contemplate the effect of a mandatory, unwaivable fee for waivers of inadmissibility on this special class of victims of crime.  Nor would a policy of unwaivable fees be consistent with the agency’s rationale regarding waiving or exempting entirely U visa victim applicants from other fees associated with the U visa process. 

Lastly, the USCIS published regulations with fee increases on May 30, 2007, which became effective on July 30, 2007. 72 Fed. Reg. 29851-29874 (May 30, 2007). At that time, the agency had not yet issued regulations regarding U visas.  

Our Recommendation

Include the fee waiver option for U applicants.  They must still show they qualify for the waiver, so those who can afford it, will still pay.  Those who cannot, however, will not be denied status merely because they lack the necessary financial resources. In the alternative, establish a reasonable limit on the total amount paid by each family (principal and derivatives.)

II. 
Accessibility of motions to reopen
The regulations mandate that an approved U visa petitioner or derivative subject to an order of exclusion, deportation, or removal issued by the DHS, will have such order be deemed canceled by operation of law as of the date of USCIS' approval of the U visa. New 8 CFR 214.14(c)(5)(i) and (f)(6) would require approved U visa petitioners and derivatives with a final order issued by DOJ (immigration judge or BIA) to request a motion to reopen and terminate based on the approval. Many approved U visa petitioners and derivatives would be barred by time and numerical limitations from seeking a regular motion to reopen and would of necessity need to seek a discretionary joint motion to reopen and terminate with ICE counsel.  
Our Recommendation

While we recognize that DHS may not have the authority to cancel an order of removal entered by the DOJ, we would suggest the regulations incorporate specific language instructing its counsel (ICE) to stipulate to joint motions to reopen and terminate proceedings for approved U visa petitioners and derivatives and those U visa petitioners and derivatives who have demonstrated a prima facie eligibility for the U visa.
III. 
Stays of removal
The regulations do not provide for an automatic stay of removal for U visa applicants whose applications have been deemed bona fide or prima facie eligible. Though the U visa for victims of crimes was designed by Congress to be broader in scope than the T visa for victims of trafficking, the U regulation as proposed is much narrower on this point and is inconsistent with the regulations for victims of trafficking, which state that upon determination that the T visa application is bona fide, the agency "will automatically stay execution of the final order of deportation, exclusion, or removal, and the stay will remain in effect until a final decision is made on the T-1 application. [...]." 8 CFR 214.11(d)(9).  The lack of an automatic stay for U-eligible applicants will also frustrate law enforcement efforts, as the victim of the crime which law enforcement officials are investigating or prosecuting may be removed during the pendency of the U visa application.
Our Recommendation

Make victims of crimes applying for the U visa eligible for an automatic stay of removal upon the agency's determination that a prima facie case exists, similar to the automatic stay available to bona fide T visa applicants.
IV. 
Release from detention
The U regulations erroneously state that a detained, "post-order" U visa applicant may request release from detention only after six months.  This conflicts with the period of time authorized by statute, which states that such individual may request release on an order of supervision after 90 days.
  
Our Recommendation

Clarify the regulations to reflect that detained, "post-order" U visa applicants may request supervised release in a shorter time frame. Keeping victims of crimes who are prima facie eligible for U visas and have no significant likelihood of removal locked up is not only contradictory to statute, it is against public policy and would subject already traumatized victims of crimes to serious re-traumatization.  
V. 
Qualifying Criminal Activity.  

The statute does not preclude U visa eligibility for a person who was a victim of an enumerated crime that is different from the crime about which the person is being “helpful.”  The regulations at new 8 CFR 214.14(b)(2) and (3) impermissibly conflate two distinct and separate statutory requirements by treating them as a single requirement. This restrictive interpretation circumscribes the breadth of protections accorded by the statute, subverts Congressional intent, and is contrary to established principles of statutory construction. 

According to the plain text of the statute, if a noncitizen has been a victim of a qualifying crime and has been helpful in prosecuting a qualifying crime, the victim qualifies for a U visa.  If these regulations are not modified, many victims who come within the plain text of the statute will not qualify for a U visa.   

For the reasons given below, the text and structure of INA §101(a)(15) contemplates eligibility for a person who was a victim of an enumerated crime that is different from the enumerated crime about which she was helpful. INA §101(a)(15)(i) provides: 

“(U) (i) subject to section 214(p) [8 USCS § 1184(p)], an alien who files a petition for status under this subparagraph, if the Secretary of Homeland Security determines that--

            (I) the alien has suffered substantial physical or mental abuse as a result of having been a victim of criminal activity described in clause (iii);

            (II) the alien (or in the case of an alien child under the age of 16, the parent, guardian, or next friend of the alien) possesses information concerning criminal activity described in clause (iii);

            (III) the alien (or in the case of an alien child under the age of 16, the parent, guardian, or next friend of the alien) has been helpful, is being helpful, or is likely to be helpful to a Federal, State, or local law enforcement official, to a Federal, State, or local prosecutor, to a Federal or State judge, to the Service, or to other Federal, State, or local authorities investigating or prosecuting criminal activity described in clause (iii); and

            (IV) the criminal activity described in clause (iii) violated the laws of the United States or occurred in the United States (including in Indian country and military installations) or the territories and possessions of the United States;”

A literal reading of the language of INA §101(a)(15)(U)(i) and the principles of statutory construction actually support a reading that it can be two different crimes so long as each crime is a "criminal activity described in clause iii." The statutory language permits this bifurcation.
First, Congress never specified that the criminal activity shall be the same in INA §101(a)(15)(U)(i)(I) and INA §101(a)(15)(U)(i)(III).  They are two distinct and separate requirements.

Second, if Congress had meant to require that the criminal activity to be the same in INA §101(a)(15)(U)(i)(I) and INA §101(a)(15)(U)(i)(III), the language in INA §101(a)(15)(U)(i)(III)it would have said "such criminal activity" or the "criminal activity described above."

Third, each requirement is in a different paragraph, which suggests that each is a discrete requirement unto itself. 

Fourth, the canon of statutory construction provides that when a remedial statute is capable of two readings, it should be read generously to achieve the remedial goal and objective of the statute. 

Lastly, from a policy standpoint, one of the purposes of the statute was to provide another tool for law enforcement agencies to seek prosecutions of bad actors.  The reading under the current regulations would prevent law enforcement from punishing serial perpetrators, especially when criminal actions are separated by a number of years. 

An example illustrates this argument. 


Example: A father involved in a custody dispute kidnaps his youngest child, Ellen, from 
her school.  Ellen calls her sister, Gail, who is now 19, and tells her where she is.  Gail 
calls the police, who uses the information she’s provided to find Ellen and arrest the 
father.  Ellen is eligible for a U visa as a victim of kidnapping, but Gail is not, even 
though she possesses useful information and was very helpful in the investigation.  In the 
course of the kidnapping investigation, however, Gail reveals that she was repeatedly 
sexually abused by her father when she lived with him. Unfortunately, the statute of 
limitations has now run on that abuse.  The prosecutor charges the father with kidnapping 
and signs a certification form for Ellen as a victim of kidnapping who possessed useful 
information and was helpful in the investigation and prosecution of her father.  She also 
signs a form for Gail, certifying that she was a victim of sexual abuse and possessed 
useful information and was helpful in the investigation and prosecution of the 
kidnapping. 

The statutory language permits this reading. While the vast majority of cases will not involve such facts, the Instructions should not preclude such a reading when necessary. From a legal point of view since the U visa is a remedial form of relief and the statute contemplates the crimes being different, the Form is inconsistent with the longstanding principle of construing remedial statutes generously. 

Our Recommendation

Strike from new regulations at 8 CFR 214.14(b)(2) and (3), 214.14(c)(2)(i), and any other sections the requirement that U visa applicants must be the victim of the qualifying criminal activity that is being investigated or prosecuted and must have information about the qualifying criminal activity of which they have been a victim.  If a noncitizen has been a victim of a qualifying crime and has been helpful in prosecuting a qualifying crime, regardless of it being the same criminal activity, the victim qualifies for a U visa. 
VI. 
Law Enforcement Flexibility in Designing Protocols and Process for U Certifications
The requirement that only “supervisors” or heads of agencies may sign certification violates both the statute and the purpose of the law. It may be more appropriate for people who lack the “supervisor” title to be in charge of evaluating and signing certifications. Congress was trying to help law enforcement reach crime victims, not impose a new bureaucratic structure on them.  This requirement will, unfortunately, both hamper law enforcement’s ability to respond flexibly to its particular needs in working with immigrant crime victims, and it will harm those victims who can’t get certifications merely because the law enforcement agency they are helping lacks the structure imposed by the regulations.
Our Recommendation

We suggest that the regulations remove the requirement that “supervisors” sign certifications.  Instead, the form should only require that the signer check a box that confirms he or she is a person assigned to evaluate and sign certifications for the agency (regardless of title).  
Requiring Specific Titles Violates the Statute
Congress did not impose a particular structure or process on law enforcement for how they evaluate and sign certifications as is evident from the statute itself.  INA § 214(p) provides the list of those who may certify and dictates the contents of such certifications. If Congress has wished to limit valid certifications only to those provided by “supervisors” or “heads of agencies,” it would have said so here. Imposing the particular signatory requirements in the regulations is not a reasonable interpretation of this law, given that it will not work for many law enforcement agencies. Each agency should determine for itself what system would work best for it.  Such flexibility is necessary because of the great diversity in local law enforcement structures.  
Why It Doesn’t Work for Some Law Enforcement
Many law enforcement offices have already designated certain officers who are not supervisors to sign certifications, based on their expertise and connection to victims.  Requiring “supervisors” may create massive bureaucratic headaches. In many prosecutors’ offices, for example, only the head District Attorney or County Attorney is a “supervisor.”  This person may not be the best person to evaluate and sign certifications, however, and may wish other attorneys and victim advocates in their offices to be primarily responsible for signing U certifications. Detectives or other police officers with expertise in helping victims of domestic violence may not be “supervisors” but their agency may legitimately determine they should be responsible for U certifications. Creating a new system at these agencies that conforms to the regulatory requirements will take time, if it’s possible at all.  This regulation will undermine the purpose of the law, delaying justice for immigrant crime victims and hampering law enforcement efforts to help them.  

VII.
Consideration of family members as “indirect victims”
The interim regulations clarify the definition of a “victim of qualifying criminal activity” at new 8 CFR 214.14(a)(14) to include certain family members as “indirect victims” if the “direct victim” is deceased, incompetent or incapacitated.  
Our Recommendation
Although not entirely clear from the regulations, we assume the interim regulations intend to interpret the definition of a “victim of qualifying criminal activity” to be broadly interpreted to include as many eligible victimized family members as possible.  Therefore, whereas adult direct victims may need to be deceased, dead, incompetent or incapacitated for an eligible family member to qualify as an indirect victim, eligible family members of direct victims under the age of 21 should not be required to show that the direct victim is deceased, dead, incompetent or incapacitated.  This interpretation is consistent both with federal and state definitions of “victims” as well as the interpretation that was used in the adjudication of U interim relief applications.  


Example: Mary was 16 when she was the victim of sexual assault by a paternal uncle.  
When her mother discovered that Mary was being victimized, she immediately reported 
the crime to the police.  As a result, a criminal investigation was initiated and eventually 
the uncle was sentenced to prison.  Both Mary and her mother assisted in the 
investigation and prosecution and received victim witness compensation.  Mary suffered 
both substantial physical and mental abuse.  Her mother suffered substantial mental abuse 
as well, including clinical depression for feelings of failure to provide for and protect her 
daughter as well as the subsequent deterioration of her marriage.  Mary’s mother applied 
for U interim relief as an indirect victim and the principal applicant.  She also included 
Mary’s 18-year old sister as a derivative on the application.  Although Mary herself was 
also helpful in the criminal investigation and prosecution, she did not apply for U interim 
relief as she is a U.S. citizen.  Mary’s mother was granted U interim relief as the principal 
applicant and Mary’s sister was granted U interim relief as the derivative. 
In this scenario, Mary and her mother would both be able to qualify as “victims” and principal applicants for the U visa.  Although Mary is not incompetent or incapacitated, her mother should still be eligible as an indirect victim because Mary is under the age of 21.  As stated before, this interpretation is consistent with the broadest interpretation of federal and state definitions and the interpretation used in U interim relief adjudications.

Reasons
· Definitions used in the state criminal systems should be the touchstone for defining victims in the context of the U visa, as the goal is to help those criminal systems help victims of crimes.  

· Under the Victims of Crime Act compensation systems, victims may be a larger group than a more narrow interpretation under the interim regulations would allow.  

· Denying access to U visas to those the states view as victims violates the statutory language and will of Congress.  

· Federal law elsewhere defines “victim” to include certain family members that have “suffered direct physical, emotional or pecuniary harm as a result of the commission of a crime” if the victim is under 18 years of age, incompetent, incapacitated or deceased.  42 USC § 10607.  In such cases, the family member victim need not show that the direct victim is both under 18 and incompetent, incapacitated or deceased.  

VIII.
Consideration of siblings as of date of filing
The U interim regulations at new 8 CFR 214.14(f) create a bright line rule under which unmarried sibling derivatives must be under 18 years of age on the filing date of the principal’s petition.  The interim regulations at new 8 CFR 214.14(f)(4)(ii) also allow derivative siblings to continue be considered as qualifying family members even if circumstances change, as long as the I-918 was filed by a principal petitioner who was under 21 years of age on behalf of an unmarried sibling who was under the age of 18 on the date of filing.  Therefore, for example, if a qualified unmarried sibling is under the age of 18 years old at the time of the principal’s I-918 filing but turns 18 before the petition is adjudicated, that sibling will continue to be considered a qualifying family member.  It appears that this provision was included to account for such things as adjudication delays by the Service or other possible circumstances beyond the control of the petitioner or derivative that would change the sibling’s status after the filing of the I-918.

Our Recommendation
The filing of a U interim relief application should be considered the filing of an I-918 for the purposes of considering the relevant age of the qualifying derivative sibling.  Eligible applicants – especially those who have already been granted U interim relief –should not now be punished because the regulations were only published after they reached the age of 18.

Example: Tony was 17 when his 20-year old brother Manny was the victim of a felonious assault.  When Manny applied for U interim relief, he included Tony as a derivative unmarried sibling with his request.  Both Tony and Manny were granted U interim relief.  As a result, Tony was able to obtain an Employment Authorization Document and secure a job that helps to supplement the family’s income.  This has become especially important since Manny – previously one of the family’s principal breadwinners – is no longer able to work as a result of the crime.  Now two years later, Manny is ready to file an I-918 to apply for the U visa but his brother Tony is over 18 years of age.  

In scenarios such as the one above, a derivative sibling who was included on a U interim relief request should be considered as a qualifying family member as of the date of that filing.  
Reasons
· To do otherwise, would contravene the intent of Congress by preventing family members who have been eligible, who applied for relief when it was available and who have been determined to be interim relief eligible by the Service from accessing the U visa.
· The interim rule also provides that derivative family members who were granted interim relief and whose I-918 Supplement A petition is approved will be accorded U nonimmigrant status as of the date that the request for U interim relief was approved.  New 8 CFR 214.14(f)(6)(i).  This provision recognizes and tries to ameliorate the hardships to applicants as a result of the delay in the promulgation of regulations implementing the U nonimmigrant status.  Allowing sibling derivatives who have been granted U interim relief to now use their age at the time of the U interim relief filing would serve the same purpose.  

IX. “Violent or Dangerous Crimes” issue
The interim rule at 8 CFR 212.17(c)(2) in its present form says that “in cases involving violent or dangerous crimes of inadmissibility based on the security and related grounds in section 212(a(3) of the Act, USCIS will only exercise favorable discretion in extraordinary circumstances.” Waiver grants are discretionary and involved balancing adverse factors with social and humane factors. Depending on the nature and severity of the underlying offense/s to be waived, the Secretary retains the discretion to determine that the mere existence of extraordinary circumstances is insufficient.

This Extra Requirement Violates the Statute
The grant of waivers is clearly articulated at INA § 212(d)(14) and is already discretionary.  To add further requirements is ultra vires.  Congress did not impose this additional requirement in evaluating waivers and imposing it now is not a reasonable interpretation of the statute.  If Congress had intended to include this requirement for waivers of criminal convictions, they could have included language regarding “violent or dangerous” crimes.  Instead, they provided a generous waiver, along with the usual discretion over both waivers and U eligibility generally.  This discretion is sufficient to answer any concerns about dangerous crimes.  DHS exceeds its authority by imposing a narrow interpretation not justified by the statutory language.

Our Recommendation

We suggest that the regulations remove the requirement of a showing of “extraordinary circumstances” in evaluating waivers for criminal convictions.  
Conclusion
Thank you for your attention to our concerns.  We hope you will respond to them by fixing these problems with U implementation and bring them into line with the rest of the regulations, which otherwise do a good job of furthering the goals of the law. 
Sincerely,

Dan Kesselbrenner, Director
Paromita Shah, Associate Director

Ellen Kemp, Coordinator
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� See 72 Fed. Reg. 53033 (September 17, 2007) for detailed analysis of costs to petitioner. There is no mention of fees associated with waivers of inadmissibility.
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