November 6, 2018
Debbie Seguin
Assistant Director
Office of Policy
U.S. Immigration and Customs Enforcement
Department of Homeland Security
500 12th Street SW
Washington, DC 20536
RE: DHS Docket No. ICEB-2018-0002, Comments in Response to Proposed
Rulemaking: Apprehension, Processing, Care, and Custody of Alien Minors and
Unaccompanied Alien Children
Submitted via www.regulations.gov
Dear Assistant Director Seguin:
On behalf of ASISTA Immigration Assistance, I am submitting this response to the Department
of Homeland Security’s (DHS) and the Department of Health and Human Services (HHS) Notice
of Proposed Rulemaking (proposed rule) published in the Federal Register on September 7,
2018.
ASISTA is a national organization dedicated to safeguarding and advancing the rights of
immigrant survivors of violence. ASISTA worked with Congress to create survivor-based forms
of immigration relief through the Violence Against Women Act (VAWA) and for 15 years has
provided attorneys and advocates nationwide with valuable resources to help survivors access the
services and status they need to achieve safety and independence. Given our mission and work
on behalf of immigrant survivors of violence, we stridently oppose the proposed rule as it is
antithetical to preserving the rights and dignity of survivors and their families.
I.

Family Detention is Not a Deterrent

DHS' and HHS' attempt to implement the Flores Settlement Agreement (FSA) through
rulemaking falls short of the spirit and intent of the agreement, which was to “treat all minors in
its custody with dignity, respect, and special concern for their particular vulnerability as

minors.”1 The proposed rules are based on a false and troubling misconception that family
residential centers (FRCs) are necessary as a deterrent to family arrivals at the border.2
The proposed rule corrolates the implementation of family detention in 2014 to a decrease in
border crossing by families in 2015, and similarly posits that the 2015 Flores court order led to a
sharp increase in family border crossing. Yet in both instances, the proposed rule acknowledges
that it is “difficult to prove a direct causal link.”3 Moreover, recent research disputes the claim
that family incarceration is a deterrent to family arrivals.4 Even if true, it is unconsionable that
our government's policy is to detain families for purposes of deterrence, especially as this
undermines our obligations to asylum seekers under the law.
The proposed rule also suggests that family incarceration is necessary to ensure families attend
all immigration proceedings in their cases. To justify this, however, DHS and HHS cite no data
that specifically examines family units. 5 The proposed rule presents a false dilemma:
incarcerating families or separating them are not the only options available to the government to
ensure attendance at proceedings. There are alternatives that are community-based, operated by
non-profit agencies, and that allow survivors to get access to the care and services that they need.
These programs are more humane and less costly than detaining families.6
II.

The Proposed Rule Ignores the Root Causes of Migration from Northern Triangle
Countries

The proposed rule ignores the ample evidence demonstrating that the Northern Triangle
countries of El Salvador, Guatemala and Honduras are some of the most violent regions in the
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world.7 In recent years, numerous studies have evidenced that violence is one of the principal
causes of forced migration from this region and a central reason that individuals from this area
seek international protection. 8 Indeed, the number of asylum seekers from these Northern
triangle countries quintupled from 2012 to 2015.9
Many of the women and children arriving at the border come to the United States may be fleeing
horrific violence at the hands of intimate partners and criminal gangs, as well as increased risks
of human trafficking.10 Sexual and gender-based violence was reported as a significant reason
that causes women and girls from this region to seek asylum protections.11 These individuals
undertake dangerous journeys because their abusers are able to commit atrocities without
accountability, and government institutions fail to provide survivors with protection.
It has been widely reported that “gangs in Northern Triangle countries employ sexual violence as
a strategy to maintain control over territories and populations.” 12 The United Nations has
categorized this violence and the forced recruitment of girls and women as a form of slavery.13
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Domestic violence is also widespread in this region,14 and El Salvador, Honduras and Guatemala
have some of the highest rates of femicides in the world.15
Family incarceration in the United States would increase the trauma that these individuals have
already experienced before arriving at the border, and many may have grounds for asylum based
on these conditions.
III.

Family incarceration re-traumatizes survivors of gender-based violence and delays
the healing that they need

We are deeply concerned that the proposed rule permits the indefinite incarceration of children,
including those arriving with their parents, and imposes very narrow criteria for release. In
addition, the proposed rule’s stricter standards for parole will further exacerbate survivors’
existing trauma.16 As mentioned above, many asylum-seeking women and children who flee to
the United States may have experienced domestic and child abuse, sexual assault, or human
trafficking. Survivors of such abuses overwhelmingly suffer Post-Traumatic-Stress-Disorder
(PTSD) and trauma which can manifest itself through anxiety, depression, and trouble sleeping.17
Incarceration significantly exacerbates this trauma. According to the American Academy of
Pediatrics, “[t]he act of detention or incarceration itself is associated with poorer health
outcomes, higher rates of psychological distress, and suicidality making the situation for already
vulnerable women and children even worse.”18 Similarly, the American College of Physicans
stated that forced family detention “can be expected to result in considerable adverse harm to the
detained children and other family members, including physical and mental health, that may
follow them through their entire lives and and accordingly should not be implemented by the
U.S. government.”19
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Incarcerating survivors is also inhumane because it deprives them of access to trauma-informed
mental health providers and community networks. Access to trauma-informed mental health
care, particularly in cases of sexual assault, is essential to ensure that survivors heal and achieve
self-sufficiency. The longer survivors go without adequate care, the more challenging the healing
process may be.20
Furthermore, incarcerating families in remote facilities impedes access to criticial legal services.
Advocates report that only 14% of detained immigrants obtained an attorney to help with their
case.21 Studies have shown that immigrants with legal counsel are more likely to be released
from detention and to seek and obtain relief from deportation.22 Because families in remote
facilities lack the necessary access to counsel and adequate mental health services, and are
vulnerable to re-traumatization while in detention, they are not able to adequately prepare their
cases.
IV.

DHS’ federal licensing proposal will not provide adequate oversight and standards of
care for survivors.

While the rule proposes a federal licensing scheme for immigration prisons, it does not explain
who will develop such a scheme. At a minimum, the rule should prohibit DHS from taking on
this role. This is essential given that DHS has been accused of harming children in its custody,
including committing sexual, verbal, and physical assaults, depriving children of food and water,
and subjecting them to extreme temperatures.23 The rule also requires “third party oversight of
compliance” with the scheme, but likewise does not describe the authority and required level of
objectivity of the third party responsible for oversight.24 Moreover, no amount of oversight
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mitigates the traumatizing effects of imprisonment on children and survivors of gender-based
violence. As a 2016 assessment made by a DHS-appointed advisory committee concluded,
“DHS’s immigration enforcement practices should operationalize the presumption that detention
is generally neither appropriate nor necessary for families – and that detention or the separation
of families for purposes of immigration enforcement or management, or detention is never in
the best interest of children.”25
For the reasons proposed above, ASISTA calls on DHS and HHS to withdraw their current
proposed rule and to dedicate agency efforts to creating policies that protect the health, safety,
and best interests of survivors and their families. Thank you for the opportunity to submit
comments on this critical issue. If you require further information, please contact Cecelia
Friedman Levin, Senior Policy Counsel at ASISTA, at 202.505.5140 or cecelia@asistahelp.org.
Respectfully submitted,

Cecelia Friedman Levin
Senior Policy Counsel
ASISTA Immigration Assistance
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