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Vermont Service Center

75 Lower Weldon Street

St. Albans, VT 05479-0001

RE:

Maria Isabel XXXX  XXXX 



A#: XX XXX XXX

Request for review by supervisor and for immediate approval of I-360 Self-Petition

Our office represents Ms. Maria Isabel XXXX  XXXX , who submitted an I-360 VAWA Self-Petition in December 2004. In July 2005, we received a Notice with a Request for Additional Evidence (“RFE”) on Ms. XXXX ’s case. 

We are requesting a review by a Supervisor in this case, because we believe that the adjudicator did not apply the correct standard of evidentiary review. The adjudicator unreasonably rejected credible evidence submitted, and required unreasonably specific documentation. We believe this violated Congressional law as well as intent, established rules and practices of the Citizenship and Immigration Service, as well as standards set out by the Ninth Circuit Court of Appeals. 

Though we have submitted the evidence requested by the RFE, we believe the RFE was inappropriate and request immediate approval of Ms. XXXX  XXXX ’ I-360 VAWA Self-Petition.

This is an important issue, as the use of erroneous standards of evidence will adversely affect many VAWA Self-Petitioners, in contravention of Congressional intent. 

[T] The goal of the immigration protections for battered immigrants included in the Violence Against Women Act of 1994 was to remove immigration laws as a barrier that kept battered immigrant women and children locked in abusive relationships…

In seeking to protect battered immigrants, Congress recognized that the dynamics of violence as well as unfamiliarity with the society and dominant language made it extremely difficult to provide evidence traditionally required in immigration petitions. Therefore, Congress specifically established in INA § 204(a)(1)(J) that “any credible evidence” be considered to determine eligibility. 

The Ninth Circuit in 2005 again confirmed that congressional intent was to allow a broad, flexible evidentiary standard for VAWA petitions. After careful examination of the legislative history of the adoption of laws to protect battered immigrant, the Court concluded that Congressional intent in mandating the “any credible evidence” requirement in all VAWA provisions “in order to make it easier for battered women to prove spousal abuse.”
  
The Court states, 

Congress' purpose--to require that immigration officials consider all of the available evidence and cease dismissing claims for lack of credible evidence whenever battered women had difficulty corroborating the facts of their abuse-- is explicitly stated in the legislative history.

The INS General Counsel further clarified that a self-petition “may only be denied on evidentiary grounds if the evidence that was submitted was not credible or otherwise fails to establish eligibility.
 The memorandum provides that information is not credible when it is inconsistent with other elements of the case, or where the evidence does not conform to the external facts.
 

While the Attorney General and consequently the Immigration Service has the discretion to determine what evidence is credible and what evidence is sufficient to judge eligibility for VAWA Self-Petitions, the 9th Circuit has made clear that this must be interpreted within Congress’ clear intent: “as a requirement that immigration officials liberally admit evidence”, and in a manner that does not “run contrary to Congress’ efforts over the last fourteen years to ensure that in reaching critical immigration decisions, INS officials demonstrate greater sensitivity toward the plight of battered immigrant women.”
 
Here, the adjudicator erred by rejecting credible evidence that Ms. XXXX  XXXX  had submitted. The RFE states that Ms. XXXX  XXXX  has not provided corroborating evidence to support her declaration, even though Ms. XXXX  XXXX  had submitted declarations from her mother, her 16-year-old child, and two friends. The adjudicator discounts these declarations by saying they are too general, despite the fact that they provide details on the abuse. 

We strongly object to a determination that the declarations submitted were insufficient to serve as evidence of abuse, because it includes details such as: 

 “I seen verbal and physical abuse that Mr. E--- did to Maria Isabel. One time Mr. E--- pull from her hair and verbally abuse her in the present of her 6 years old son. He continuous abusing her physically and emotionally…” (Declaration of T—P--)
“I was witness that many times when I visited them, and witness when Martin E--- hit her for any thing, he would hit her. And he also hit the children and his own son did not love him.” (English translation of declaration of J—P—, mother of Ms. XXXX  XXXX )

The adjudicator also errs in considering that Ms. XXXX  XXXX  herself did not provide sufficient details of the abuse. We believe that Ms. XXXX  XXXX submitted ample details of the abuse in her original I-360 application, including how her abusive husband physically abused her including beating her with a tree branch, raped her, kidnapped her child, degraded and humiliated her, insulted her constantly, mistreated her first born son, abused her in front of her child, and constantly demeaned her both publicly and privately. 

The adjudicator does not reject the evidence as not being credible. In discounting the credible evidence submitted and concluding that the evidence submitted was not sufficient to establish that Ms. XXXX  XXXX  was subjected to abuse, the adjudicator failed to follow the “any credible evidence” standard mandated by Congress and reinforced by INS General Counsel and the 9th Circuit Court of Appeals. 

The INS has recognized this intent in the adoption of VAWA protections, and in its April 16, 1996 Memo, provided specifically that 

A self-petition cannot be denied merely because a self-petitioner has not submitted a specific type of document…

The INS General Counsel reiterated this standard, stating, “A self-petition may not be denied for failure to submit particular evidence.”
 

INS General Counsel has also stated that “more weight will be given to primary evidence and evidence provided in court documents, medical reports, police reports, and other official documents…self-petitioners who submit affidavits are urged, but not required, to provide affidavits from more than one person. Other forms of documentary evidence may be submitted, including evidence…not…identified in the Service’s regulations.”
 

Thus INS General Counsel contemplates that while official documents such as court documents, medical reports, and police reports are desirable, other forms of documentary evidence can be submitted. He clarifies that self-petitioners are not required to submit more than one affidavit. 

Here, Ms. XXXX  XXXX  submitted four declarations, yet the adjudicator considered the evidence to be insufficient, and requested a very narrow range of documentation. The adjudicator erred in being willing to consider these documents as corroboration of Ms. XXXX  XXXX ’ claim of abuse. 

The adjudicator erred in requiring that Ms. XXXX  XXXX  submit a police report, or a letter stating that a report was not available. Ms. XXXX  XXXX  was finally able to obtain the report for submission with the response to the RFE, only by extensive intervention by an attorney. The police department was not able to locate the record previously because of an error in her last name (they had listed her as the victim with a misspelled version of her husband’s name). Such errors in police records are common, and many battered immigrants are not able to obtain the police report, because they do not speak English and many do not have the assistance of an attorney. Even for represented battered immigrants, an inappropriate standard of evidence disproportionately prejudices them because most low-income immigrants are assisted by nonprofit organizations, which have limited resources and a heavy caseload. There is a similar prejudice to battered immigrants in requiring them to obtain an official letter in order to prove that the police record is not available, as this can be difficult process. It is for this reason that Congress mandated the “all credible evidence” standard. The INS General Counsel elucidated that the “any credible evidence” principle allows self-petitioners to submit a broad range of evidence, but “does not require that an alien demonstrate the unavailability of primary or secondary evidence.”

INS General Counsel stated that, in making credibility determinations, that due consideration be given to the difficulties that battered spouses have in obtaining documentation. 

This principle recognizes the fact that battered spouse and child self-petitioners are not likely to have access to the range of documents available to the ordinary visa petitioner for a variety of reasons…Adjudicators should be aware of these issues and should evaluate the evidence submitted in that light.

Here, the adjudicator failed to exercise sensitivity to the situation of battered immigrants, in requesting very specific and restrictive documentation. For example, in deeming evidence submitted for mutual residence as insufficient and requesting additional information, the adjudicator states, “It would seem likely that a couple residing together for eight years would be able to produce ample documentation of a shared residence.” The adjudicator fails to understand the basic reality for immigrants in abusive situations, is that they do not live lives that are common for a normal “couple residing together”, and therefore often do not have access to documentation that a normal couple would have. Here, Ms. XXXX  XXXX  does not have access to many financial documents because part of the abuse she suffered was that her husband controlled her life and subjected her to economic abuse.

Further, the adjudicator demonstrates a significant lack of understanding of the dynamics of domestic violence for battered immigrants, in requiring that witnesses who submit statements must notarize the statement and be willing to testify before the Immigration Service. This shows a profound insensitivity to the fact that such a requirement would make it virtually impossible for a self-petitioner to get declarations from witnesses, because most witnesses of abuse against immigrants are themselves immigrants. Many immigrants are unwilling to submit such affidavits that are notarized, and would subject them to questioning by the Immigration Service. The dynamics of abuse for battered immigrants include that the battered woman continues to be under the control of the abuser precisely because she does not have status, and often her family and friends do not have status either. Most often it is only the abuser and his family that has immigration status, and as such, do not have fear of contact with law enforcement or with immigration. 

Coupled with the fact that many self-petitioners do not have access to institutional forms of evidence (for instance, because the abuser would not let her go to the hospital, or because she feared contact with the police), requiring witnesses for VAWA Self-Petitions to notarize their statements and to make themselves available for questioning by immigration officers would make it virtually impossible for VAWA Self-Petitioners to demonstrate abuse.  This goes against Congressional intent, and the established policy of U.S. C.I.S. to exercise sensitivity to the situation of battered immigrant women in considering evidence required.  

The adjudicator erred by failing to properly consider “all credible evidence” as mandated by Congress and the Immigration Service. He or she rejected credible evidence submitted, and failed to recognize that they substantiated a broad pattern of abuse that Ms. XXXX  XXXX  suffered. He or she also improperly requested very restrictive and specific documentation. In doing so he or she did not exercise the sensitivity to the situation of battered immigrants. This goes against congressional law and intent, mandated USCIS policy, and Ninth Circuit clarification of the law. 

Usage of the improper evidentiary standard is a serious matter, because it will severely prejudice VAWA applicants by creating impossible burdens on them. Such excessive standards will in particular prejudice low-income battered immigrants, who are often unrepresented by legal counsel or who are assisted by nonprofit organizations, which are under resources and overburdened. This goes against the Congressional intent to create more flexible evidentiary standards in order to allow more battered immigrants access to protection under the law. 

For all these reasons, we respectfully request that Ms. XXXX  XXXX ’s case be reviewed by a supervisor at the Vermont Service Center, and her I-360 VAWA Self-Petition be granted immediately.

Please contact us at (510) 451-2846, ext. 322 should you have any questions or require further information from us. 

Respectfully submitted, 

Susan Bowyer





Naomi Onaga

� Battered Immigrant Women Protection Act of 2000, P.L. 106-386 § 1502(a) Findings and Purposes.


� See Oropeza-Wong v. Gonzales, 406 F.3d 1135, 1144-45 (9th Cir. 2005) (italics in original; bold emphasis added)


� Id. at 1145. Note that the Court deals most specifically with battered spouse waivers for conditional residents under section 216(c)(4) of the INA, but discusses the intent behind the “all credible evidence” found in all VAWA provisions. 


� Virtue, Office of General Counsel, “Extreme Hardship” and Documentary Requirements Involving Battered 


Spouses and Children, Memorandum to Terrance O’Reilly, Director, Administrative Appeals Office (Oct. 16, 1998), reprinted in 76 (4) Interpreter Releases 162 (Jan. 25, 1999) (hereinafter, “INS General Counsel memo”) at 7. 


� “[E]vidence may be credible or incredible on either an internal or an external basis. Evidence that is inconsistent with the other elements of the case or other evidence in the case is internally incredible. Evidence that does not conform to external facts, such as information contained in the Service database, is externally credible. Adjudicators should carefully review evidence in both these regards before making a credibility determination.”  Paul at 7.,


� Oropeza-Wong at 1146 (emphasis added).  The court was addressing the question of whether the fact that the Attorney General was given discretion to determine credibility to meet the “all credible evidence” requirement, stripped the Court of jurisdiction to review protections provided to battered immigrant women. The court concluded that it did not, as it found that Congressional intent in adopting the credible evidence provisions was to provide further protection for abused immigrants.  


� April 16, 1996 Memo at 7, in the subsection “EVIDENCE IN GENERAL” (emphasis added)


� INS General Counsel memo at 7. 


� INS General Counsel memo at 7 (emphasis added) 


� INS General counsel memo at 7 (emphasis added)


� INS General Counsel memo at 7-8 (recognizing that many self-petitioners have been forced to flee their abusive spouse and therefore have no access to critical documents; abusive spouses may destroy documents; abusive spouses may be unaware that the self-petitioner is filing and the self-petitioners is then unable to obtain documents). (emphasis added)





