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This memorandum supersedes the memorandum on motions to reopen dated July 11, 1997,
The following instructions, effective immediately, contain guidance under which the Service may
consent to the joint filing of a motion to reopen immigration court and BIA proceedings.

Motions 0 Reopen
Background

Section 240(c)6) of the Immigration and Nationality Act (INA), as amended, permits an
alien to file one motion to reopen removal proceedings. Section 240(c)(6) also restricts the period
for filing such motions to within 90 days of the date of entry of a final administrative order of
removal. While the INA provides an exception to the 90 day time limit for aliens applying for relief
under sections 208 or 241(b)(3), section 240(cX6) is silent on time limits where the parties agree that
2 motion to reopen is appropriate.

Current Exccutive Office for Immigration Review (EOIR) regulations provide that an alien
must file a motion to reopen within 90 days after the date that the administrative decision became
final or on or before September 30, 1996, whichever is later. 8 C.F.R. §§ 3.2(c)(2), 3.23(bX1). An
exception to this restriction is a case in which all of the parties agree to the motion and such a motion
is jointly filed with EOIR. 8 C.F.R. § 3.2(cX3XGii).

To seek the Service's consent to file a motion to reopen with an Immigration Court or the
Board of Immigration Appeals under the third exception, 8 C.F.R. § 3.2(c)(3)iii), an alien must
contact the District Counsel's office that represented the Service during the alien's immigration
proceedings. Such a request must be supported by affidavits or other evidentiary material, including
a complete copy of the appropriate application for relief, if applicable. The request should also
include the proposed joint motion in a format that includes a signature block for the INS attorney.
Any joint motion to reopen 1o which the Service consents shall be signed only by the District
Counsel or a designated Deputy District Counsel. Where appropriate, the District Counsel's office
may request that revisioas to the joint motion be made as a precondition for giving its consent. Even
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a reopened proceeding. Id,

Guidance for Motions to Reopen
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GnidanubrMoﬁoutoRpopuﬂhdbyAﬁequend by the Nicaraguan Adjustment and
Central American Relief Act (NACARA).

Nicaraguan and Cuban Nationals:

TheServieeshouldmtcomcnttomoﬁomtoreopcnﬁlcdbyNiangundeubm
nationals seeking to apply fqrpdjmmpmsg,:mmncﬁon)&oﬁhcmm The NACARA
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Section 203(c) of the NACARA allows an alien who becomes eligible for suspension or
mcdhﬁonofdepmtaﬁonuamﬂtofmdnmtsmdebyﬂutlegislaﬁontoﬁlcmemoﬁonto
reopen to apply for cancellation of removal/suspension of deportation regardiess of any other
statutory limitations. ThcAﬂomcyGena:lismquiradtoduimnimepaiodinwhichlusuch
motions are to be filed. As these aliens must file their motion to reopen during s statutorily
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prescribed time period, the Service should not consent to motions to reopen for cancellation of
removal/suspension of deportation filed by aliens cligible to pursue relief under section 203 of the
NACARA.

Motions and Requests Do Not Stay Deportation

Neither a request for Service consent o file 8 joint motion to reopen mor actual Service
consent thereto shall stay the execution of any final order of deportation in that case. The burden
is on the alien to apply for and obtain a stay of deportation from the appropriate authority. The
District Counsel shall consent to a stay in cases in which the Service has agreed to a joint motion o
reopen. However, abscnt the specific grant of a stay of deportation by the Board of Immigration
Appeals, an Immigration Judge, or an authorized INS officer, execution of a deportation order may
meghwuhmmymhvemelﬁn'lmwﬂh
a joint motion to reopen. Sec 8 C.F.R. § 3.2(f).

Nothing in this memorandum shall be construed to create a cause of actiom against the
Service with respect to any action or noa-action taken on a particular request for consent.
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