Questions for Q&A Panels with DHS 2003
(with some notes on practice and advocacy from Gail Pendleton

Panelists: Laura Dawkins, Walter Laramie, George Murphy

Moderator: Sally Kinoshita(
VAWA Self-Petitioning Questions

Attorneys/representatives should use the VAWA Hotline (802) 527-4888 for contacting the VSC.  

► Do you have any statistics on the number of self-petitions, grants, denials and fraud cases?

The number of applications has gone up every year.  In fiscal year 2003, 6700 VAWA self-petitions were filed with the VSC.  In this same year, 3900 petitions were approved, 1100 were denied, and 23 were forwarded to the district office. The overall self-petition approval rate for FY 2003 was 78%. In fiscal year 2002, 5922 VAWA self-petitions were filed, 4992 were approved, 986 were denied, and 22 were forwarded to the district office. The overall self-petition approval rate for FY 2002 was 83.5 %.

► Are there particular ways you would like the I-360 to be assembled?  Any special mailing instructions?

All VAWA submissions should have “VAWA” noted in bold red letters on the envelope to avoid being misrouted in the mailroom.  Do NOT use the “Box 1000” address specified for U interim relief applications unless you are asked to do so on a case-by-case basis.

RFEs are sent out on I-797 blue sheets of paper.  For various reasons, many respondents send a copy of the I-797 RFE when they respond.  If you copy the I-797 RFE on a blue sheet of paper, it will help the mailroom sort your response to the right place.

► Can you explain what you’re looking for in proving “extreme cruelty?”  Is CIS accepting the 9th Circuit’s Luis-Hernandez “extreme cruelty” decision as binding precedent in VT? 

The VSC confirmed that the determination of extreme cruelty focuses on evidence that addresses how the abuser’s conduct impacted on the quality of life of the self-petitioner or her ability to function.  For this reason, the evidence needs to not only state what the abuser did, but how the self-petitioner felt as a result of the abuser’s actions or behavior. The self-petitioner should explain what was done to her, how it made her feel, what were the results.  She should also include information – if relevant – about the abuse within the context of her own life.  

They cannot comment on the Luis-Hernandez decision at this point and its impact on their interpretation.  They’re waiting for guidance on this.

► What is CIS’s interpretation of "any credible evidence?” In particular, how do you interpret “any credible evidence” when you do not have any evidence contradicting a self-petitioner's testimony?

They’re looking to see if there are parts of the self-petitioner’s statement that can be supported by other evidence – for example, witnesses who can corroborate.  If the self-petitioner claims she was taken by an ambulance during a medical emergency then there should be documentation of that provided or an explanation as to why not. (NOTE FROM GAIL: Please see Virtue memo on this issue; it is very helpful.)

► Could you please clarify what circumstances are sufficiently compelling to warrant expedited review of an I-360?  Also, what is the best procedure for requesting expedited review?

The VSC noted that approximately one third of VAWA self-petitioners are in removal proceedings while their applications are pending; for this reason, being in proceedings is not typically a good enough reason for an expedite request.  Expedited adjudication will be considered in compelling circumstances, including situations where the self-petitioner is in danger of imminent removal and – very rarely – where employment is a necessity.  In such circumstances, VAWA unit staff check with district counsel to confirm the urgency of the situation.  Expedite requests can be made in writing or through the VAWA hotline.  You can also try having Gail or Sally help with the expedite.

► Is it possible to have a prima facie determination extension for more than 2 months? Are the extensions automatic?  If an advocate neglects to submit a request to extend a prima facie determination, can the prima facie determination lapse such that the self-petitioner will need to submit a new VAWA self-petition?

The VSC is limited by an internal policy memo to issuance of initial PFD notices valid for a 150-day period, to be extended in 60-day increments. There is no limit on how many extensions you can get, but they will each be for only 60 days.  VSC clerical staff should send out extensions automatically, but advocates are welcome to submit extension requests by phone or by mail. A memo that will provide for longer PFD periods is pending final approval. (NOTE FROM GAIL: We are working to dislodge this memo and other pending guidance noted in these answers.)
► If an LPR abuser has lost status in the past 2 years due to, say, a drug conviction rather than a domestic battery conviction, can the abused spouse still self-petition?  

No.  Where the abuser has lost qualifying status, the self-petitioner must show that the loss of status was due to domestic violence. Guidance on this issue is pending. In the meantime, cases are currently being adjudicated where it is clear that the self-petitioner doesn’t qualify in any event (e.g. abuser loss of status more than 2 years before self-petition submission) and where there are records available to establish that the abuser was found deportable based on domestic violence against the self-petitioner. 

Follow up question: Can an abused spouse self-petition if her abuser gained status after separation from self-petitioner: Walt Laramie stated that where the abuser gains LPR status after separation from his/her spouse, but prior to any divorce, the self-petition may be approved.  There is no guidance yet from DHS regarding eligibility to self-petition where the abuser gains LPR status after divorce from the abused spouse. 

► What is the process for adjudicating a common law marriage cases?

All self-petitions based on common-law marriages are adjudicated based on the requirements of the statute of the state in question.

► We’ve heard a lot of folks in the field have been receiving RFEs lately for things that they feel they’d addressed in the original I-360 or would not have been required in the past.  Is this a training issue or the case of a rogue adjudicator?  Can a supervisor review the RFEs?

For the past three years, officers have been required to get any permanent immigration record of the self-petitioner before making decisions on the VAWA application. As a result, some RFEs are generated by apparent conflicts between the self-petition and information about the self-petitioner contained in his or her permanent record. Officers have been encouraged to give specific information in the RFE about any perceived conflicts so that the applicant has an opportunity to meaningfully reply to the request. (NOTE FROM GAIL: Please consult with Sally or me on cases where you think the adjudicator is wrong.)
****► What is the process for getting an extension of an RFE?  Can an advocate request an extension more than one time?  Can an advocate fax the request?

Requests for more evidence (RFE) are issued on blue sheets, and advocates are encouraged to reply to the RFE with the blue sheet enclosed, so that the case is more easily identified and properly routed to the VAWA unit.  The time period for responding to an RFE is set at 60 days, and extensions are routinely granted for another 60 days. Note that any extension runs from the date of the granting of the request, so if an advocate needs the full 120 day period, s/he should request an extension toward the end of the initial 60 day period. You may be able to get additional extensions where there are extenuating circumstances.

VAWA Adjustment of Status Questions

► 212(a)(9)(B) - How does DHS interpret the VAWA waiver (212(a)(9)(B)(iii)(IV)?  Does it mean that persons whose first entry was before April 1, 1997, are exempt from this inadmissibility ground?  

People who entered before April 1, 1997 are exempt as long as they remain in the United States.  Departure from the United States and reentry after that date may trigger inadmissibility based upon unlawful presence accrued after April 1, a1997.  Any time accrued AFTER April 1, 1997 will be counted for unlawful presence purposes if the self-petitioner departs the U.S. (NOTE FROM GAIL: Remember that NOT ALL TIME in US is unlawful presence; for instance, deferred action is NOT unlawful presence).

The ground of inadmissibility based upon the accrual of unlawful presence following the expiration of a nonimmigrant visa [212(a)(9)(B)(iii)(IV)] is excused if the battered immigrant can demonstrate a substantial connection between the battery or extreme cruelty and her continued presence in the U.S. following the visa's expiration.  
U visa Questions

► If a person leaves the U.S. while a U interim relief request is pending; does that cancel out her pending U visa petition?

Travel is always risky.  There is no procedure in place at this time for U visa interim relief recipients to receive advance parole or some other permission to travel. If someone leaves and comes back, they may not be able to get back into the country.  Laura warns against it at this time.

► If a person is currently on a valid nonimmigrant visa – like a tourist visa – can they apply for U interim relief?  If so, can they renew a tourist visa while waiting for the U interim relief to be adjudicated? 

They can apply – but why would they?  (NOTE FROM GAIL: because you need work authorization). You cannot be in valid nonimmigrant status and be granted deferred action.  So you would have to terminate your status in order to receive interim relief.  If someone were thinking of renewing their tourist visa during the process of applying for U interim relief, they would be committing fraud.
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