Amicus Support for the Self-Petition of

V A-G
A

I.  Introduction

I write on behalf of the National Network to End Violence Against Immigrant Women, in support of V A-G’s self-petition. As documented in her self-petition, A-G  was married to her husband, D Abuser, for over two years and had a child with him.  During their courtship, which lasted over a year, A-G was treated well by her future husband and eventually fell in love with him.  After they were married, his attitude and behavior changed dramatically and he became extremely jealous and controlling.  Ms. A-G was no longer allowed to go out with friends and could not speak with male co-workers out of fear that her husband would become angry.  As a result of Mr. Abuser’s possessive, threatening and insulting behavior, Ms. A-G was socially isolated, in constant fear, and depressed.   

The Notice of Intent to Deny (NOID) in her case focuses on good faith marriage and battery or extreme cruelty, but seems to improperly assess the affidavits of Ms. A-G and her son SON, as well as relevant corroborating documentation.  

· It seizes on a particular piece of documentation as essential to proving good faith marriage.

· It directly contradicts the any credible evidence standard and the good faith marriage regulations.

· It uses a statement from Ms. A-G’s son taken out of context to suggest that she did not live with her husband.

· It finds Ms. A-G incredible on the basis of immaterial and unsupported inconsistencies.  

The NOID also inaccurately concludes that Ms. A-G did not suffer battery or extreme cruelty, failing to properly apply the VSC criteria for assessing abuse and citing discrepancies in Ms. A-G’s testimony that simply are not inconsistent.  

II.  Ms. A-G Has Established That She Entered Her Marriage in Good Faith

To frame the following discussion, the regulations on good faith marriage state as follows:

A spousal self-petition cannot be approved if the self-petitioner entered into the marriage to the abuser for the primary purpose of circumventing the immigration laws. 

8 C.F.R. §204.2(c)(1)(ix) (emphasis supplied).

Evidence of good faith at the time of marriage may include, but is not limited to, proof that one spouse has been listed as the other’s spouse on insurance policies, property leases, income tax forms, or bank accounts; and testimony or other evidence regarding courtship, wedding ceremony, shared residence and experiences.  Other types of readily available evidence might include the birth certificates of children born to the abuser and the spouse; police, medical or court documents providing information about the relationship and affidavits of persons with personal knowledge of the relationship.  All credible relevant evidence will be considered.

8 C.F.R. §204.2(c)(2)(vii) (emphasis supplied).

A.  The Adjudicator Failed to Entertain All Evidence or Adequately Explain Why Evidence Is Not Credible or Probative

As the good faith marriage regulations state: VSC must consider ALL credible evidence. If it decides not to consider some of the evidence, it must explain why that evidence is not credible.  Ms. A-G’s application includes a multitude of documents and accounts evidencing her lawful marriage to Mr. Abuser and their shared residence. In addition to the birth certificate discussed previously, she provided a marriage certificate establishing that they were married for over two years, as well as phone bills, power bills, tax forms, and family photos: all evidence of her good faith in entering the marriage.  

Other than pointing out that several of the tax forms list a different address for Mr. Abuser, the VSC’s denial fails to explain why this does not suffice as probative credible evidence of good faith marriage and why, instead, it shows that her “primary purpose” in entering the marriage was to circumvent the immigration laws.  Specifically, the VSC provides no explanation for why at least four power bills and phone bills addressed to both Ms. A-G and Mr. Abuser and dated during the time of their cohabitation (as testified to by Ms. A-G), are not evidence of a good faith marriage.
  The VSC adjudicator does not mention these items, instead focusing on one other power bill listing both Ms. A-G and Mr. Abuser dated a month after they separated.  This discrepancy is easily explained: Ms. Abuser did not get the account updated in that one-month period, an experience common to everyone who pays utility bills.  

In addition to the multiple phone bills and power bills showing that Ms. A-G’s address at 4111 South 2nd Street was shared with her spouse, Ms. A-G’s 1997 and 1998 W-2 forms and the couple’s 1997 and 1998 joint 1040 income tax returns further support the fact that they shared a residence at 4111 South 2nd Street.  The denial discounts the weight of these numerous documents, seizing on the fact that Mr. Abuser’s 1997 and 1998 W-2 forms listed different addresses.    

B.  Allowing Petitioner to Address Concerns and Accepting Reasonable Explanations

VSC adjudicators must not only articulate why rebuttals fail to satisfy the articulated concerns, but both the regulations and INS General Counsel state that they must give petitioners an opportunity to address those concerns:

If the preliminary decision on a properly filed self-petition is adverse to the self-petitioner, the self-petitioner will be provided with written notice of this fact and offered an opportunity to present additional information or arguments before a final decision is rendered.  If the preliminary decision is based on derogatory information of which the self-petitioner is unaware, the self-petitioner will also be offered an opportunity to rebut the derogatory information in accordance with the provisions of 8 C.F.R. §103.2(b)(16).

INS Office of the General Counsel in the Virtue memo further states:

Adjudicators should be sure to give the self-petitioner ample opportunity to add to the evidence submitted in support of the petition if necessary.

Providing petitioners an opportunity to address concerns means adjudicators must read and evaluate rebuttals.  The BIA has stated that reasonable explanations that address apparent inconsistencies should be accepted as proof of credibility.
  Here, Ms. A-G explains that her husband sometimes lost documents sent to their shared residence, and so chose to have his personal W-2 sent to his mother’s house, who lived nearby.  Instead of accepting this plausible explanation, the adjudicator speculates that if this were true Ms. A-G would have also had her tax documents sent to the mother of her abuser.  Such unsupported assumptions are not valid bases for ignoring a multitude of corroborating documents, and finding Ms. A-G incredible.  

At no point does the adjudicator point to evidence that Ms. A-G’s primary purpose in marrying her abuser was to circumvent the immigration laws.  This is because there is no evidence that this was even one purpose of her marriage.  

C.  The Adjudicator Failed to Use the Any Credible Evidence Standard  

The “any credible evidence” standard, 8 C.F.R. §204.2(c)(2)(i), recognizes the special difficulties faced by domestic violence survivors in proving their cases. Under this standard, VSC must review all evidence submitted in support of the eligibility requirements, not pick and choose, or focus only on primary evidence.
  The NOID states that Ms. A-G’s production of a hospital-issued birth certificate for her daughter DAUGHTER V A-G, corroborating her testimony that she became pregnant with D’s child and gave birth to the child in January of 2000, is not sufficient evidence.  Despite the fact that this is exactly the type of document explicitly mentioned in 8 C.F.R. §204.2(c)(2)(vii), the VSC adjudicator instead stated that Ms. A-G would need to provide a birth certificate issued by an “authorized civil register.”  This requirement violates the any credible evidence standard and the regulations governing good faith marriage evidence.   Moreover, it effectively requires Ms. A-G to produce a specific document, contradicting the guidelines set forth in the Virtue memo
 and this court’s own precedent regarding credibility.
  

D.  The Adjudicator’s Credibility Determinations Were Based On Fictional Inconsistencies

A variation in responses is not necessarily inconsistent, rather than simply different.  In her declaration dated Feb. 23, 2001, Ms. A-G states that her brother went to find D to be with her at the birth of their child, but was unable to find him.  In her declaration dated April 9, 2001, Ms. A-G states that her brother went to find D to be with her at the birth of their child, but he did not want to be there.  The court finds this to be “conflictual and inconsistent”.  It is not.  

Both statements are true at the same time: Mr. Abuser was not located and he did not want to be there.  Ms. A-G reasonably inferred that the father of her children could not be located because he did not want to be there.  Instead of accepting this explanation, the VSC adjudicator applies his or her own: “in [the second declaration] you infer your spouse was located, but did not wish to be present at the birth of your daughter.”
   

The VSC adjudicator also discounts the testimony of SON , Ms. A-G’s son, on the basis of a single phrase extracted from his declaration: “It seems like [Mr. Abuser] did not even live with us.”  The adjudicator does not mention the context of this statement, which is:

Then, when I was around 14 years old my mom got married and her new husband, D Abuser came to live with us.  It seemed like he did not even live with us.  He would come over and ask my mom for money, and then he would go off drinking.  He would also just sneak into her purse and take money.  My mom would get mad but she would not say anything.  I think she was scared of him and did not dare say anything, even when he was stealing her money.
  

The context shows that SON was commenting about how D would go out drinking a lot, neglecting the family, and would steal money from his mother.  SON does not say that Mr. Abuser does not live with them, he says that it seemed like he did not live with them, based on his irresponsible behavior and neglect.  In fact, SON states in the sentence immediately before the one the adjudicator cites that “D Abuser came to live with us.”  Using a phrase taken out of context and misinterpreting it is not a valid basis for finding someone incredible.  

The adjudicator’s approach to assessing self-petitions violates the congressional intent underlying VAWA.  Congress wants domestic violence survivors like Ms. A-G to gain status; it did not create this new avenue of relief so adjudicators could nitpick and deny cases based on credibility.  

III.  Ms. A-G Suffered Extreme Cruelty at the Hands of Her U.S. Citizen Husband

The regulations define battery or extreme cruelty as follows:

the phrase "was battered by or was the subject of extreme cruelty" includes, but is not limited to, being the victim of any act or threatened act of violence, including any forceful detention, which results or threatens to result in physical or mental injury. Psychological or sexual abuse or exploitation, including rape, molestation, incest (if the victim is a minor), or forced prostitution shall be considered acts of violence. Other abusive actions may also be acts of violence under certain circumstances, including acts that, in and of themselves, may not initially appear violent but that are a part of an overall pattern of violence. 

8 C.F.R. §204.2(c)(1)(vi) (emphasis supplied).  

Ms. A-G is exactly the kind of person Congress sough to help.  She suffered classic battery and extreme cruelty and proved it under the “any credible evidence” standard.

A.  Applying VSC’s Standard For Extreme Cruelty

The regulations state that extreme cruelty includes threatened acts of violence, mental injury, and “acts that, in and of themselves, may not initially appear violent but that are a part of an overall pattern of violence.”
  The VSC regulations further detail the type of testimony that suggests extreme cruelty, recognizing the relevance of verbal abuse, social isolation, possessiveness, and quality of life changes.
  The testimony of Ms. A-G and her son SON prove extreme cruelty by addressing these exact criteria.

Verbal Abuse


In addressing the questions in the NOID about verbal abuse, Ms. A-G’s testimony states that her husband called her “stupid bitch” and “son of a bitch”,
 and called her son “son of a bitch” and “lazy”;
 she describes his tone as “harsh and angry,”
 and states that she would eventually take her kids and leave the house when he was angry and yelling.
  

Social Isolation

Ms. A-G also provides ample evidence of the social isolation she experienced during her marriage: she was not allowed to go out alone,
 or even with her girlfriends for lunch or shopping;
 she could not go out to dances unless he would go with her;
 she could not interact with her male co-workers because Mr. Abuser had threatened to start a fight at work if he ever came in and saw her talking to men.
  As a result, she was isolated from her friends and from her co-workers, afraid to attend company events.

Possessiveness

The episodes described above are also examples of Mr. Abuser’s possessiveness.  He would dictate what Ms. A-G could wear,
 became angry if she mentioned a male co-worker,
 and made all decisions about what food to buy for the family, refusing to let Ms. A-G buy any treats for her children.
  

Subjective Effect on Ms. A-G
Ms. A-G’s quality of life was affected dramatically, as she experienced extreme anguish and guilt over Mr. Abuser’s cruel treatment of her son, SON.
  At one point she even contemplated suicide.
  She lost many friends as a result of her social isolation.  Moreover, her husband’s control of all their money is typical “economic abuse”: lack of access to economic resources is the single largest barrier to leaving an abusive relationship.

In Hernandez v. Ashcroft, 345 F.3d 824 (9th Cir. 2003), the Ninth Circuit Court of Appeals considered the meaning of “extreme cruelty” for the first time: “The text of the statute reveals that Congress distinguished between ‘battery’ and ‘extreme cruelty,’ reserving the term extreme cruelty for something other than physical assault, presumably actions in some way involving mental or psychological cruelty.”  Id. at 838.  Mr. Abuser’s treatment of Ms. A-G and her son is just the sort of mental and psychological cruelty the Court acknowledged in Hernandez.  Furthermore, it clearly qualifies under the VAWA regulations as “mental injury”, “threatened acts of violence” and, as exhibited by Mr. Abuser’s insults, threats, controlling behavior, possessiveness and stealing, an overall pattern of domestic abuse that Congress captured with the phrase “extreme cruelty.”  

B.  Nonexistent Inconsistencies and Addressing Omissions


The denial states that Ms. A-G’s testimony regarding the abuse she suffered is incredible because of inconsistencies in her declarations.  Specifically, the adjudicator states that Ms. A-G does not mention her spouse being drunk or exhibiting aggressive behavior in either her Feb. 23, 2001 or April 9, 2001 declarations; however, in response to the NOID, Ms. A-G submitted additional testimony dated March 6, 2002, in which she states that her spouse “raised his hand to me many times like was going to hit me when he was drunk.”  The adjudicator finds this “conflicting.”  

The evidence simply does not support this conclusion- Ms. A-G did discuss her husband’s aggressive behavior and drinking in her earlier declarations.  In her Feb. 23, 2001 declaration, Ms. A-G states:

· (15)  “He called SON lazy and a son of a bitch”

· (23)  “D told me that if he went [to my work] and he caught me with another man, he did not know what he would do.  He told me it would all be on me.  D scared me when he said that.  I knew that he was capable of starting a scandal at work.”

· (24)  “I was scared that if D showed up, he’d start a fight with me at work.”

· (29)  “When the weekends came, D left to go to the tavern drinking with his friends.”

· (50)  “He wanted money for cigarettes and drinking”

In her April 9, 2001, declaration, Ms. A-G adds:

· (3)  “D could hurt more with words than anything else.  When we got home from work is when he was the worst.  He got angry because the house was not clean.”

· (6)  “It got so bad that I began to get sick feelings in my stomach on the way home from work wondering what D was angry about when I got home.”

· (15)  “I believe my oldest son SON was the most affected by the verbal and emotional abuse.”

Although the adjudicator focuses on Mr. Abuser’s drinking, what really matters for self-petitioning purposes is his aggressive behavior.  Ms. A-G makes repeated mention of her husband’s swearing, threats and anger.  She also describes the fear and anxiety she felt as a result of Mr. Abuser’s abuse.  Ms. A-G did not fail to mention her husband’s drinking and aggression; the VSC adjudicator failed to recognize it in her testimony.     

Even if the adjudicator were correct that Ms. A-G failed to mention her husband’s drinking and aggressive behavior, this is not an adequate basis for finding Ms. A-G’s testimony incredible.  Omissions filled in by responding to RFEs do not mean the applicant was lying, they mean she didn’t include them until the adjudicator asked for them.  Most survivors of domestic violence are understandably uncomfortable to discuss their abuse in great detail, and will not know what level of specificity is necessary to satisfy adjudicators.  It is not inconsistent or incredible to comply with an adjudicator’s request for more information in successive affidavits.  Rather, it is a normal part of the RFE process as described in the regulations and reiterated by INS General Counsel.  

C.  Corroboration and the Circumstances of Domestic Violence


In Ms. A-G’s case, she was unable to produce corroborating evidence as a result of the social isolation she suffered.  Ms. A-G was not allowed to go out for lunch or shopping with her friends, or anywhere else without her husband for that matter, and couldn’t speak with many co-workers or attend company events.  It is no surprise, then, that after two years of isolation, she was unable to find individuals who would step forward and submit affidavits on her behalf.  Congress created the “any credible evidence” standard exactly because of this problem, and the INS General Counsel recognizes this: 

This principle [any credible evidence] recognizes the fact that battered spouse and child self-petitioners are not likely to have access to the range of documents available to the ordinary visa petitioner for a variety of reasons.  Many self-petitioners have been forced to flee from their abusive spouse and do not have access to critical documents for that reason.  Some abusive spouses may destroy documents in an attempt to prevent the self-petitioner from successfully filing.  Other self-petitioners may be self-petitioning without the abusive spouse’s knowledge or consent and are unable to obtain documents for that reason. Adjudicators should be aware of these issues and should evaluate the evidence submitted in that light.

This court must judge the evidence Ms. A-G could produce on the abuse she suffered- her testimony and that of her son- in light of these circumstances.  

Conclusion

To find an applicant lacks good faith marriage, VSC must conclude that evading the immigration law was the primary purpose of the self-petitioner’s marriage. There is no evidence in this case to support this as even an ancillary purpose of Ms. A-G’s marriage. Moreover, VSC improperly assessed several aspects of Ms. A-G’s and her son’s testimony and neglected to mention much of the evidence supplied to meet this eligibility requirement, a direct violation of both the good faith marriage regulations and the any credible evidence standard.

In enacting VAWA, Congress intended to make immigration relief available to immigrant victims without requiring them to incur their first beating.  Here, the VSC adjudicator fails to recognize that threats, insults, possessiveness and controlling behavior can constitute extreme cruelty.  Additionally, VSC improperly analyzed Ms. A-G’s successive affidavits regarding abuse and did not properly apply its own standards in assessing extreme cruelty.  VSC should now grant her self-petition and let her finally find the security and freedom Congress intended for her.

For the National Network to End Violence Against Immigrant Women,

Gail Pendleton

Co-Chair
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