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Assistant District Counse] .

CHARGE:

Order:  Sec.  241(2)(1)(B), I&N Act [8 US.C. § 1251(a)(1)(B)] -
Entered without inspection

APPLICATION: Suspension of deportation

ORDER:

PER CURIAM, We dismiss the Immigration and Naturalization Service's' appeal of the
Immigration Judge’s decision of November 7, 1996, which granied the respondent’s application for
suspension of deportation under section 244(a)(3) of the Immigratiom and Nationality Act (“Act™),
8 U.S.C. § 1254(2)(3)2 We adopt and affirm the decision of the Inmigration Judge (1.1, at 1-11).
See Marer of Burbano, 20 I&N Dec. 872, 874 (BIA 1994). ' '

The Service has made two principal assignments of esror on appeal, First, the Service argues that
the respondent’s United States citizen child was not “subject to extreme cruelty” by her lawful
permanent resident father becanse he did not intend to harm the child. See Service Brief at 6-9.
‘However, the father regularly beat the respondent and threatened her life in their daughter’s presence
(Tr. at 98-99, 104, 108, 115, 128). He lold his daughier that he was going to kill her

' Hereinafter “Service”

? The Service has ohjected to the appellate submission of the declaration of Dr.

Cf- Amici's Memorandum in Suppert of Respondent’s Reply Brief at Tab 6. Parties should be
mindfu] that the Board does not ordinarily entertain new evidence on appeal. See, e.g., Matter of
Sorianio, 19 1&N Dec. 764 (BJA 1988). The Board is an appcllate body whose function is to review,
NOTY0 create, a record. See Marter of Fedorenko, 191 & N Dec. 57 (BIA 1584), Accordingly, we
sustain the Service’s objection o the admission of the declaratjon of Dr, and have not

eomsidered 11 or nther N evhirlaras fn racahiem aine Ta T v
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mother and threatened 1o kidnap his daughter (Tr. at 73, 99, 109, 111). The respondent obtained
court ordered protection for herself and daughters? sgainst I rather in Apri) 1995 and had the
protection order renewed on October 30, 1996 (Exh. 2 at 135),

[ashbacks, and fear that her father will return 1o kill her mother (Tr. at 34-36, 42, ;

49-50). The licensed counselor, who holds 2 masters degree in social work, belisves that[ilifillis
suffering from post-traumatic styess disorder (“PTSD") (T, at 25, 36-44; Exh. 2 ut 143), The
Service argues that the Immigration Judge erred by permitling the mental health counselor ta testify
conceming PTSD. See Scrvice Bricf ar 9. Hore, where the counselor was directly responsible for
the mental health and well heing of the child, and has been trained to treat children who have
experienced domestic violence, we do not find that the Jmmigration Judge erred by pemmiiting her
testimony (Tr. a1 23-31, 34-61; Exh. 2 143-44). The Service has not demonstrated that a diagnosis
of post-raumatic: stress disorder is outside of the witness’s expertise. Cf. scotion 244(g) of the Act.
Even if it is, we find that the testimony presented demonstrates that the child’s nightmares,
flashbacks anid fear are related 10 her father's physical abuse of her mother, See 4, The plain
languape of seetion 244(4)(3) of the Act does not require that the alien establish intent in order 1o

prove exireme cruclty. In this case, we agree that by repeatcdly beating the respondent in the %
presence of her child, the father subjected his daughter to a form of extreme crueltly, See id,

Second, the Service argues that the respundent has failed to establish that her deportation would
Tesult in extreme hardship to either herself or her Upjred States citizen child. See Service Brief at
10-12* We agree with the Immigration Judge’s decision that, based on the totality of the
circumstances, the respondent has established the requisite extreme hardship (L). ut 10). See
Saleido-Salcide v. INS, 138 F,3d 1292, 1293 (9th Cir. 1998) (recopnizing that while onc factor by
itself may beinsufficient to canstitute "extrere hardship," that facter, when considered cumulatively
with other relovant fagtors, may conslitute hardship that is sufficiently wnusual 1o be “extreme”). The

respondent has resided in the United States for 134 years. The recovery of the respondent and her T
daughter from the abusive relationship would be jenpardized by her deportation (Ex. 2 at 84; Tr.ar | Ve
33-48, 67-74, 79-80, 115). Tn the United Stales, the respondent has been able to maintsin a Lo

protection order against Ji’s father (Tt. at 113; Exh. 2 at 135-36). However, he has threatenad .i i
to pursue thern if they returmn 1o Mexico, and the respondent fears that she would not be able to \
prevent him from resuming his physical abuse of her in thar country (Tr. at 112, 1 14-15, 117). The }
State Department has roported that domestic violenee in Mexico is widespread, and women do not

> The respondent has an older daughter from a previovs relationship who was born i Mexico.

! The Immigration Judge found that the respondent satisfied the continuous physical presence snd
good moral character reguirements for suspension of deportation under section 244(2)(3) of the Act

(1J. a1 2-3,9), These findings have not heen challenged on appea/.
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have the same opportunities for protection that exist in the United States (Exh. 2 at 55). The
respondent’s United States citizen daughter is 9% years old, and the record does not reflect that she
has ever been outside this country. At the time of the Jast hearing, the respondent’s other daughter
spoke fluent English and the respondent was taking classes 1o lsam English. While the respondent
does not have substantial economic des to the United States, she works to support herself and her
daughters. Inlight of the evidence of tecord, we agree with the Immigration J udge that based on the
lotality of the circumstances, the respondent has established the requisite extreme handship and
merits a grant of suspension of deportation in the exercise of discretion. See Prapavar v. INS,
662 F.2d 561, 563 (9th Cir. 1981) (finding abusc of discretion where BIA fuiled to consider
enmulative effect of all relevant factors such as cxislence of United States citizen children and
minimal economie opportunities for sujtable cmployment in an underdeveloped country).

PFOR THE BOARD



