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Marketing Order Administration Branchwithin two days of receipt of the exemptlot, that such lot has been received andwill be utilized in the exempt outlet.(c) It is the responsibility of theimporter to notify the Marketing OrderAdministration Branch of any lot ofexempt commodity rejected by areceiver, shipped to an alternativeexempt receiver, exported, or otherwisedisposed of. In such cases, a second‘‘Importer’s Exempt Commodity Form’’must be filed by the importer providingsufficient information to determineultimate disposition of the exempt lotand such disposition shall be socertified by the final receiver.(d) All FV–6 forms and othercorrespondence regarding entry of 8ecommodities must be mailed to theMarketing Order AdministrationBranch, USDA, AMS, P.O. Box 96456,room 2523–S, Washington, D.C. 20090–6456, telephone (202) 720–4607. FV–6forms submitted by fax must befollowed by a mailed, original copy ofthe FV–6. Fax transmissions may besent to the MOAB at (202) 720–5698.

Dated: February 23, 1996.Sharon Bomer Lauritsen,Deputy Director, Fruit and Vegetable Division.[FR Doc. 96–7192 Filed 3–25–96; 8:45 am]
BILLING CODE 3410–02–P

7 CFR Part 1280

[No. LS–96–002]

Sheep Promotion, Research, and
Information Program

AGENCY: Agricultural Marketing Service;USDA.
ACTION: Notice of Referendum Results
SUMMARY: The Agricultural MarketingService (AMS) is announcing that sheepproducers, sheep feeders, and importersof sheep and sheep products voting ina national referendum on February 6,1996, have approved the Sheep andWool Promotion, Research, Education,and Information Order (Order).
FOR FURTHER INFORMATION CONTACT:Ralph L. Tapp, Chief, MarketingPrograms Branch, Livestock and SeedDivision, AMS, USDA, Room 2606–S;P.O. Box 96456; Washington, D.C.20090–6456.
SUPPLEMENTARY INFORMATION: Pursuantto the Sheep Promotion, Research, andInformation Act of 1994, 7 U.S.C. 7101et seq. (Act), the Department ofAgriculture conducted a referendum onFebruary 6, 1996, among eligible sheepproducers, sheep feeders, and importersof sheep and sheep products to

determine if an Order would becomeeffective.Of the 19,801 valid ballots cast,10,707 (54.1 percent) favored and 9,094(45.9 percent) opposed theimplementation of the Order.Additionally, of those persons who castvalid ballots in the referendum, thosewho favored the Order account for 40percent of the total production voted,and those opposed account for 60percent of the total production voted.The Order could have been approved byeither a majority of the producers,feeders, and importers voting in thereferendum or by those voting in thereferendum who accounted for at leasttwo-thirds of the productionrepresented.Therefore, based on the referendumresults, the Secretary of Agriculture hasdetermined that the required majority ofeligible producers, feeders, andimporters who voted absentee or inperson in the February 6, 1996, nationalreferendum voted to implement theOrder. As a result, a promotion,research, education, and informationprogram will be funded by a mandatoryassessment on domestic sheepproducers, lamb feeders, and exportersof live sheep and greasy wool of 1 centper pound on live sheep sold and 2cents per pound on greasy wool sold.Importers will be assessed (1) 1 cent perpound on live sheep; (2) the equivalentof 1 cent per pound of live sheep forsheep products; and (3) 2 cents perpound of degreased wool or theequivalent of degreased wool for wooland wool products. Imported raw woolwill be exempt from assessments. Eachperson who processes or causes to beprocessed sheep or sheep products ofthat person’s own production andmarkets the processed products, will beassessed the equivalent of 1 cent perpound of live sheep sold or 2 cents perpound of greasy wool sold. Allassessments may be adjusted inaccordance with applicable provisionsof the Act. The date when assessmentswill begin will be announced at a laterdate.
Dated: March 20, 1996.Lon Hatamiya,Administrator.[FR Doc. 96–7191 Filed 3–25–96; 8:45 am]

BILLING CODE 3410–02–P

DEPARTMENT OF JUSTICE

Immigration and Naturalization Service

8 CFR Parts 103, 204, 205 and 216

[INS No. 1705–95]

RIN 1115–AE04

Petition to Classify Alien as Immediate
Relative of a United States Citizen or
as a Preference Immigrant; Self-
Petitioning for Certain Battered or
Abused Spouses and Children

AGENCY: Immigration and NaturalizationService, Justice.
ACTION: Interim rule with request forcomments.
SUMMARY: This interim rule amends theImmigration and Naturalization Service(‘‘the Service’’) regulations to allow aspouse or child to seek immigrantclassification if he or she has beenbattered by, or subjected to extremecruelty committed by, the citizen orlawful permanent resident spouse orparent. It also permits a spouse to seekclassification if his or her child has beenbattered by, or subjected to extremecruelty committed by, the citizen orlawful permanent resident spouse. Aqualified spouse or child who is livingin the United States but is not apermanent resident may use theprocedures established by this rule toself-petition for immigrantclassification. The self-petition may befiled without the abuser’s knowledge orconsent, and may include the childrenof a self-petitioning spouse. A personwho is granted immigrant classificationunder this provision may becomeeligible for lawful permanent residentstatus. A lawful permanent resident ofthe United States has legal permissionto live and work in this country, andmay later qualify for U.S. citizenshipthrough naturalization.
DATES: This interim rule is effectiveMarch 26, 1996. Written commentsmust be received on or before May 28,1996.
ADDRESSES: Please submit writtencomments, in triplicate, to the Director,Policy Directives and InstructionsBranch, Immigration and NaturalizationService, 425 I Street NW., Room 5307,Washington, DC 20536, Attn: PublicComment Clerk. To ensure properhandling, please reference the INSnumber 1705–95 on yourcorrespondence. Comments areavailable for public inspection at thislocation by calling (202) 514–3048 toarrange an appointment.
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FOR FURTHER INFORMATION CONTACT:Rita A. Arthur, Senior AdjudicationsOfficer, Adjudications Division,Immigration and Naturalization Service,425 I Street NW., Room 3214,Washington, DC 20536, telephone (202)514–5014.
SUPPLEMENTARY INFORMATION:BackgroundThe Immigration and Nationality Act(‘‘the Act’’) allows certain relatives of acitizen or lawful permanent resident ofthe United States to be classified forimmigration. These relatives are notautomatically entitled to immigrate; theService must approve a visa petitionfiled by the citizen or lawful permanentresident for the family member, and therelative must qualify for immigrant visaissuance abroad or adjustment of statusin the United States.Citizens and lawful permanentresidents may choose whether andwhen to petition for a relative. Mostcitizens and lawful permanent residentsseek permission to bring their familymembers to the United States as soon aspossible. They file for all their qualifiedrelatives, except family members whodo not want to live in the United Statesand those with whom they do not careto be reunited.Some abusive citizens or lawfulpermanent residents, however, misusetheir control over the petitioningprocess. Instead of helping close familymembers to legally immigrate, they usethis discretionary power to perpetuatedomestic abuse of their spouses andminor children who have been livingwith them in the United States. Abusersgenerally refuse to file relative petitionsfor their closest family members becausethey find it easier to control relativeswho do not have lawful immigrationstatus. These family members are lesslikely to report the abuse or leave theabusive environment because they feardeportation or believe that only citizensand authorized immigrants can obtainlegal and social services. An abuser mayalso coerce family members’ compliancein other areas by threateningdeportation or by promising to file arelative petition in the future.
Crime BillThe plight of these domestic abusevictims, who are unable to leave theUnited States for financial, social,cultural, or other reasons, wasaddressed by the Violent Crime Controland Law Enforcement Act of 1994 (‘‘theCrime Bill’’), Public Law 103–322, datedSeptember 13, 1994. Title IV of theCrime Bill, The Violence AgainstWomen Act of 1994 (‘‘the VAWA’’),contains several provisions that limit

the ability of an abusive citizen orlawful permanent resident to use theimmigration laws to further violenceagainst a spouse or child in the UnitedStates. Although the title of this portionof the Crime Bill reflects the fact thatmany abuse victims are women, abusedspouses and children of either sex maybenefit from these provisions. Section40701 of the Crime Bill allows aqualified spouse or child to self-petitionfor immigrant classification based onthe relationship to the abusive citizen orlawful permanent resident of the UnitedStates, without the abuser’sparticipation or consent. This sectionalso permits an eligible abused spouseto include his or her children in thepetition, if the children have notpetitioned separately. Section 40702 ofthe Crime Bill, which will be the subjectof a separate rulemaking, providesguidelines for the acceptance andevaluation of credible evidence of abusesubmitted with certain requests forremoval of conditions on residencyunder section 216 of the Act. Section40703 of the Crime Bill, which will alsobe addressed separately, allows certainabused spouses and children who havebeen continuously physically present inthe United States for the past 3 years toapply for suspension of deportation.
Basic Self-Petitioning EligibilityRequirementsA spouse who is self-petitioningunder section 40701 of the Crime Billmust show that he or she: (1) is thespouse of a citizen or lawful permanentresident of the United States; (2) iseligible for immigrant classificationunder section 201(b)(2)(A)(i) or203(a)(2)(A) of the Act based on thatrelationship; (3) is residing in theUnited States; (4) has resided in theUnited States with the citizen or lawfulpermanent resident spouse; (5) has beenbattered by, or has been the subject ofextreme cruelty perpetrated by, thecitizen or lawful permanent residentduring the marriage; or is the parent ofa child who has been battered by, or hasbeen the subject of extreme crueltyperpetrated by, the citizen or lawfulpermanent resident during the marriage;(6) is a person of good moral character;(7) is a person whose deportation wouldresult in extreme hardship to himself,herself, or his or her child; and (8)entered into the marriage to the citizenor lawful permanent resident in goodfaith.A child who is self-petitioning undersection 40701 of the Crime Bill mustshow that he or she: (1) is the child ofa citizen or lawful permanent residentof the United States; (2) is eligible forimmigrant classification under section

201(b)(2)(A)(i) or 203(a)(2)(A) of the Actbased on that relationship; (3) isresiding in the United States; (4) hasresided in the United States with thecitizen or lawful permanent residentparent; (5) has been battered by, or hasbeen the subject of extreme crueltyperpetrated by, the citizen or lawfulpermanent resident parent whileresiding with that parent; (6) is a personof good moral character; and (7) is aperson whose deportation would resultin extreme hardship to himself orherself.
Spouse of a Citizen or LawfulPermanent ResidentThe Crime Bill’s changes to section204(a)(1) of the Act, which allow a self-petition to be filed, describe the spousalrelationship between the self-petitionerand the abuser in the present tense.They characterize a self-petitioningspouse as a person who is the spouse ofa citizen or lawful permanent residentof the United States, and include noprovisions for filing a self-petition basedon a former spousal relationship. Thisrule, therefore, requires the self-petitioning spouse to be legally marriedto the abuser when the petition is filed.It specifies that a spousal self-petitionmust be denied if the petitioner’smarriage to the abuser legally ended byannulment, death, or divorce before thattime. The rule also stipulates that theabuser be a citizen or lawful permanentresident of the United States when theself-petition is filed.Although it does not allow a self-petition to be filed based on a formerspousal relationship, section 40701 ofthe Crime Bill directs the Service not torevoke the approval of a self-petitionsolely because the marriage has legallyended. This statutory provision protectsthe self-petitioner against an abuser’sattempt to regain control over thepetitioning process through legaltermination of the marriage. It alsoallows a qualified self-petitioner tomake decisions concerning the abusiverelationship without regard toimmigration considerations. This rulereflects the legislative provisionsafeguarding the self-petitioner’s controlover the immigration classificationprocess.While section 40701 of the Crime Billrequires the marriage to be legally validat the time of filing and specifies that itstermination after approval will not bethe sole basis for revocation, it does notaddress the effect of a legal terminationoccurring between the filing and theapproval of the self-petition. In theabsence of explicit legislativeguidelines, the Service has determinedthat protections for spouses whose self-
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petitions have been approved should beextended to cover the entire period afterthe self-petition is filed. This rule,therefore, allows an otherwiseapprovable self-petition to be granteddespite the legal termination of themarriage through annulment, divorce, ordeath while the self-petition waspending before the Service. It providesthat the legal termination of themarriage after the self-petition has beenproperly filed with the Service will havenot effect on the Service’s decisionconcerning the self-petition.The rule further provides, however,that a pending spousal self-petition willbe denied or an approved spousal self-petition will be revoked if the self-petitioner chooses to remarry beforebecoming a lawful permanent resident.By remarrying, the self-petitioner hasestablished a new spousal relationshipand has shown that he or she no longerneeds the protections of section 40701of the Crime Bill to equalize the balanceof power in the relationship with theabuser. If the new husband or wife is acitizen or lawful permanent resident ofthe United States, he or she may file forthe former self-petitioner’s classificationas an immigrant. The self-petitioner alsowould not be precluded from filing aself-petition based on the new familyrelationship if the new spouse is anabusive citizen or lawful permanentresident of the United States. A self-petition filed on the basis of a newmarriage will be assigned a priority datebased on the date it was properly filedwith the Service or based on the date avisa petition filed by the current abusivespouse was properly filed with theService. This rule does not allow apriority date to be transferred from aself-petition or visa petition based on aprior marriage.It also provides that changes in theabuser’s citizenship or lawfulpermanent resident status will not affectthe validity of an approved self-petition.This provision eliminates the possibilitythat an abuser could recapture controlover the immigration classificationprocess by changing his or her ownimmigration status. An approved self-petition will not be revoked solelybecause the abuser subsequentlyabandons lawful permanent residentstatus, renounces United StatesCitizenship, is deported, or otherwisechanges immigration status. Similarly, aself-petition approved on the basis of arelationship to a lawful permanentresident will not be automaticallyupgraded to a petition for immediaterelative classification if the abuserbecomes a naturalized citizen of theUnited States. A spouse would not beprecluded from filing a new self-petition

for classification as an immediaterelative after the abuser naturalizes,provided he or she continues to meetthe self-petitioning requirements.This rule requires a self-petitioningspouse to provide documentaryevidence of his or her legal relationshipto the abuser and evidence of theabuser’s immigration or citizenshipstatus. Self-petitioners are encouraged tosubmit primary evidence wheneverpossible, although the Service willconsider any relevant credible evidence.The Service’s regulations at 8 CFR 204.1and 204.2 provide detailed informationconcerning primary and secondarysupporting documentation of a spousalrelationship to a citizen or lawfulpermanent resident.Primary evidence of a maritalrelationship is a marriage certificateissued by civil authorities and proof ofthe termination of all prior marriages, ifany, of both the self-petitioner and theabuser. Primary evidence of the abuser’sU.S. citizenship or lawful permanentresidence is: (1) a birth certificate issuedby a civil authority establishing theabuser’s birth in the United States; (2)the abuser’s unexpired full-validityUnited States passports; (3) a statementissued by a U.S. consular officercertifying the abuser to be a U.S. citizenand the bearer of a currently valid U.S.passport; (4) the abuser’s Certificate ofNaturalization or Certificate ofCitizenship; (5) a Department of StateForm FS–240, Report of Birth Abroad ofa Citizen of the United States, relatingto the abuser; or (6) the abuser’s FormI–151 or Form I–551 Alien RegistrationReceipt Card, or other proof given by theService as evidence of lawful permanentresidence.If primary or secondary evidence ofan abuser’s immigration or citizenshipstatus is not available, this rule providesthat the Service will attempt toelectronically verify the abuser’s statusfrom information contained in Servicecomputerized records. Other Servicerecords may also be reviewed at thediscretion of the adjudicating officer. Ifthe Service is unable to identify a recordas relating to the abuser or the recorddoes not establish the abuser’simmigration or citizenship status, theself-petition will be adjudicated basedon the information submitted by theself-petitioner.
Child of a Citizen or Lawful PermanentResidentSection 40701 of the Crime Billdescribes a self-petitioning child as aperson who is the child of a citizen orlawful permanent resident of the UnitedStates. By again characterizing therelationship between the self-petitioner

and the abuser in the present tense,these amendments to the Act clearlyshow that the required relationshipmust exist when the petition is filed.The term ‘‘child’’ is defined in section101(b)(1) of the Act as including certainchildren born in or out of wedlock, andcertain legitimated, adopted, andstepchildren. This definition alsorequires a child to be unmarried andless than 21 years of age. The rule,therefore, requires a self-petitioningchild to be unmarried, less than 21 yearsof age, and to otherwise qualify as theabuser’s ‘‘child’’ when the self-petitionis filed and when it is approved. It alsorequires the self-petitioning child’sabusive parent to be a U.S. citizen orlawful permanent resident when theself-petition is filed and when it isapproved.This rule specifies that an approvedself-petition for a child of a UnitedStates citizen, however, will beautomatically converted to an approvedpetition for classification as theunmarried or married adult son ordaughter of a United States citizen whenthe self-petitioner reaches 21 years ofage or marries. Similarly, an approvedself-petition for a child of a lawfulpermanent resident of the United Stateswill be automatically converted to anapproved petition for classification asthe unmarried adult son or daughter ofa lawful permanent resident when theunmarried self-petitioner reaches 21years of age. The approval of a self-petition for the child of an abusivelawful permanent resident must beautomatically revoked, however, whenthe son or daughter marries. There is noimmigration category for a married sonor daughter of a lawful permanentresident. An automatically convertedself-petition will retain the self-petition’s original priority date.Under the provisions of this rule, aself-petitioning child must be the childof the abusive citizen or lawfulpermanent resident but need not be thechild of a self-petitioning spouse. A self-petition may be approved although thechild’s other parent is unable orunwilling to self-petition. The rule alsodoes not require the self-petitioningchild to be in the abuser’s legal custody.Termination of the abuser’s parentalrights or a change in legal custody doesnot alter the self-petitioningrelationship, provided the self-petitioner meets the definition of‘‘child’’ contained in section 101(b)(1) ofthe Act when the self-petition isapproved, or met that definition at thetime of approval.As discussed previously under‘‘Spouse of a citizen or lawfulpermanent resident,’’ changes in the
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abuser’s citizenship or lawfulpermanent resident status will not affectthe validity of an approved self-petition.This regulatory provision eliminates thepossibility that an abuser couldrecapture control over the abusedchild’s immigration classification bychanging his or her own immigrationstatus. An approved self-petition for achild will not be revoked solely becausethe abuser subsequently abandonslawful permanent resident status,renounces United States citizenship, isdeported, or otherwise changesimmigration status. Similarly, a self-petition approved on the basis of aparent-child relationship to a lawfulpermanent resident will not beautomatically upgraded to a petition forimmediate relative classification if theabuser becomes a naturalized citizen ofthe United States. The abused childwould not be precluded from filing anew self-petition for classification as animmediate relative after the abusernaturalizes, provided the childcontinues to meet the self-petitioningrequirements.This rule requires a self-petitioningchild to provide documentary evidenceof his or her relationship to the abuserand evidence of the abuser’simmigration or citizenship status. Self-petitioners are encouraged to submitprimary evidence whenever possible,although the Service will consider anyrelevant credible evidence. TheService’s regulations at 8 CFR 204.1 and204.2 provide detailed informationconcerning primary or secondarysupporting documentation of a parent-child relationship to a citizen or lawfulpermanent resident.Primary evidence of the relationshipbetween: (1) a child and an abusivebiological mother is the child’s birthcertificate issued by civil authorities; (2)a child born in wedlock and an abusivebiological father is the child’s birthcertificate issued by civil authorities,the marriage certificate of the child’sparents, and evidence of legaltermination of all prior marriages, ifany; (3) a legitimated child and anabusive biological father is the child’sbirth certificate issued by civilauthorities, and evidence of the child’slegitimation; (4) a child born out ofwedlock and an abusive biologicalfather is the child’s birth certificateissued by civil authorities showing thefather’s name, and evidence that a bonafide parent-child relationship has beenestablished between the child and theparent; (5) a stepchild and a stepparentis the child’s birth certificate issued bycivil authorities, the marriage certificateof the child’s parent and the stepparentshowing marriage before the stepchild

reached 18 years of age, and evidence oflegal termination of all prior marriagesof either parent, if any; (6) an adoptedchild and an abusive adoptive parent isan adoption decree showing that theadoption took place before the childreached 16 years of age, and evidencethat the child has been residing withand in the legal custody of the abusiveadoptive parent for at least 2 years.Primary evidence of the abuser’s U.S.citizenship or lawful permanentresidence is: (1) a birth certificate issuedby a civil authority establishing theabuser’s birth in the United States; (2)the abuser’s unexpired full-validityUnited States passport; (3) a statementissued by a U.S. consular officercertifying the abuser to be a U.S. citizenand the bearer of a currently valid U.S.passport; (4) the abuser’s Certificate ofNaturalization or Certificate ofCitizenship; (5) a Department of StateForm FS–240, Report of Birth Abroad ofa Citizen of the United States, relatingto the abuser; and (6) the abuser’s FormI–151 or Form I–551 Alien RegistrationReceipt Card, or other proof given by theService as evidence of lawful permanentresidence.If primary or secondary evidence ofan abuser’s immigration or citizenshipstatus is not available, this rule providesthat the Service will attempt toelectronically verify the abuser’s statusfrom information contained in Servicecomputerized records. Other Servicerecords may also be reviewed at thediscretion of the adjudicating officer. Ifthe Service is unable to identify a recordas relating to the abuser or the recorddoes not establish the abuser’simmigration or citizenship status, theself-petition will be adjudicated basedon the information submitted by theself-petitioner.
Eligible for Immigrant Classification

Section 40701 of the Crime Billrequires a self-petitioning spouse orchild to be eligible for classification asan immediate relative under section201(b)(2)(A)(i) of the Act or forpreference classification under section203(a)(2)(A) of the Act. Eligibility as animmediate relative or for preferenceclassification requires more than a mereshowing of a legal relationship to acitizen or lawful permanent resident ofthe United States; other conditions mustalso be met. Section 40701 of the CrimeBill amended the Act to ensure that self-petitioners would be subject to certainprovisions of the Immigration MarriageFraud Amendments of 1986 (IMFA),Public Law 99–639, November 10, 1986,which were enacted by Congress todetect and deter immigration-related

marriage fraud. This rule reflects thesestatutory requirements.A petition must be denied under theprovisions of section 204(c) of the Actif there is substantial and probativeevidence that the self-petitioner has everattempted or conspired to enter into amarriage for the purpose of evading theimmigration laws. The self-petitionerdoes not need to have received a benefitthrough the attempt or conspiracy. He orshe also need not have been convictedof, or even prosecuted for, the attemptor conspiracy. Evidence of the attemptor conspiracy, however, must becontained in the self-petitioner’simmigration file.Section 204(g) of the Act may alsoapply to a self-petition. It prohibits theapproval of a self-petition if themarriage creating the relationship to thecitizen or permanent resident took placewhile the self-petitioner was indeportation, exclusion, or relatedproceedings, unless the self-petitionerprovides clear and convincing evidencethat the marriage was not entered intofor the purpose of obtainingimmigration benefits. This limitationwill not apply if the self-petitioner haslived outside the United States for atleast 2 years after the marriage. The‘‘clear and convincing’’ standard placesa heavier burden on the petitioner thanthe ‘‘preponderance of evidence’’criteria generally applicable to visapetitions and self-petitions. Althoughthere may be no proof that the marriagewas fraudulent, a self-petition subject tothis restriction must be denied if thepetitioner does not provide ‘‘clear andconvincing’’ evidence that the marriagewas entered into in good faith.The provisions of section 204(a)(2) ofthe Act, which were amended bysection 40701(b) of the Crime Bill toencompass certain self-petitions, mayalso preclude the approval of a self-petition. A self-petition must be deniedif the lawful permanent resident abuseracquired permanent residence withinthe past 5 years based on a marriage toa citizen or lawful permanent resident,unless the petition is supported by clearand convincing evidence that the priormarriage was not entered into for thepurpose of evading any provision of theimmigration laws. This restriction willnot apply if the earlier marriage endedbecause of the death of the spouse. Asexplained in the previous paragraph, the‘‘clear and convincing’’ standardimposes a heavier burden of proof onthe self-petitioner. Although there maybe no proof that the marriage wasfraudulent, a self-petition subject to thisrestriction must be denied if thepetitioner does not provide ‘‘clear and
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convincing’’ evidence that the earliermarriage was bona fide.Before determining that a self-petitionmust be denied under section 204(c),204(g), or 204(a)(2) of the Act, theService will allow a self-petitioner theopportunity to provide additionalevidence or arguments concerning thecase. A denial under section 204(g) or204(a)(2) of the Act is without prejudiceto the filing of a new self-petition whenthe spouse or child is able to complywith these requirements.The Service has previouslydetermined that a variety of evidencemay be used to establish a good-faithmarriage, and a self-petitioner shouldsubmit the best evidence available.Evidence of good faith at the time ofmarriage may include, but is not limitedto, proof that one spouse has been listedas the other’s spouse on insurancepolicies, property leases, income taxforms, or bank accounts; and testimonyor other evidence regarding courtship,wedding ceremony, shared residenceand experiences. Matter of Laureano, 19I&N Dec. 1 (BIA 1983). Other types ofreadily available evidence mightinclude the birth certificates of childrenborn to the relationship; police,medical, or court documents providinginformation about the relationship; andaffidavits of persons with personalknowledge of the relationship. Self-petitioners who submit affidavits areencouraged to submit affidavits frommore than one person. Other types ofevidence may also be submitted; theService will consider any relevantcredible evidence.
Residence in the United States andResidence With the AbuserSection 40701 of the Crime Billrequires the self-petitioner to be residingin the United States and to have residedin the United States with the abuser. Aself-petition will not be approved if theself-petitioner is not living in the UnitedStates or has never lived with the abuserin the United States. Under theprovisions of this rule, however, theself-petitioner is not required to beresiding with the abuser when thepetition is filed. The rule also does notlimit the time that may have elapsedsince the self-petitioner last residedwith the abuser.‘‘Residence’’ is defined in section101(a)(33) of the Act as a person’sgeneral place of abode. It is alsodescribed as a person’s principal, actualdwelling place in fact, without regard tointent. A self-petitioner cannot meet theresidency requirements by merelyvisiting the United States or visiting theabuser’s home in the United Stateswhile continuing to maintain a general

place of abode or principal dwellingplace elsewhere. This rule, however,does not require the self-petitioner tohave lived in the United States or withthe abuser in the United States for anyspecific length of time. It also does notmandate continuous physical presencein the United States. A qualified self-petitioner may have moved to theUnited States only recently, made anynumber of trips abroad, or resided withthe abuser in the United States for onlya short time.Evidence of residency with the abuserin the United States may take manyforms. Employment records, utilityreceipts, school records, hospital ormedical records, birth certificates ofchildren born to the spouses in theUnited States, deeds, mortgages, rentalrecords, insurance policies, or similardocuments have been accepted asevidence of residency. This rule allowsthe submission of one or moredocuments showing the self-petitionerand the abuser residing together. It alsoallows the submission of two or moredocuments that, when consideredtogether, establish that the self-petitioner and the abuser were residingat the same location concurrently. Aself-petitioner may also submitaffidavits to establish residency with theabuser. Self-petitioners who fileaffidavits are encouraged to provide theaffidavits of more than one person.Other types of evidence may also besubmitted; the Service will consider anyrelevant credible evidence.
Battery or Extreme CrueltySection 40701 of the Crime Billrequires a self-petitioning spouse tohave been battered by, or been thesubject of extreme cruelty perpetratedby, the citizen or lawful permanentresident spouse; or to be the parent ofa child who was battered by, or whowas the subject of extreme crueltyperpetrated by, the citizen or lawfulpermanent resident during the marriage.It requires a self-petitioning child tohave been battered by, or to have beenthe subject of extreme crueltyperpetrated by, the citizen or lawfulpermanent resident parent while thechild was residing with that parent.This rule reflects the statutoryrequirements by specifying that onlycertain types of abuse will qualify aspouse or child to self-petition.‘‘Qualifying abuse’’ under this rule isabuse that meets the criteria of section40701 of the Crime Bill concerningwhen, by whom, to whom, and to whatdegree the domestic abuse occurred.The qualifying abuse must have takenplace during the statutorily specifiedtime. A spousal self-petitioner must

show that the abuse took place duringthe marriage to the abuser. A self-petitioning child must show that he orshe was abused while residing with theabuser. Battery or extreme cruelty thathappened at other times is notqualifying abuse. There is no limit onthe time that may have elapsed since thelast incident of qualifying abuseoccurred.The qualifying abuse also must havebeen committed by the abusive citizenor lawful permanent resident spouse orparent. Battery or extreme cruelty byany other person is not qualifying abuse,unless it can be shown that the citizenor lawful permanent resident willfullycondoned or participated in the abusiveact(s).Only abuse perpetrated against theself-petitioning spouse, the self-petitioning child, or the self-petitioningspouse’s child will be consideredqualifying. Acts ostensibly aimed atsome other person or thing may beconsidered qualifying only if it can beestablished that these acts weredeliberately used to perpetrate extremecruelty against the self-petitioner or theself-petitioning spouse’s child. Batteryor extreme cruelty committed solelyagainst a third party and in no waydirected at or used against the spouse orchild is not qualifying abuse.The qualifying abuse also must havebeen sufficiently aggravated to havereached the level of battery or extremecruelty. Service regulations at 8 CFR216.5(e)(3)(i) currently define the phrase‘‘was battered by or was the subject ofextreme cruelty.’’ This definition wasinitially developed to facilitate the filingand adjudication of requests to waivecertain requirements for removal ofconditions on residency. These waiversare based on the applicant’s claim ofbattery or extreme cruelty perpetratedby the citizen or lawful permanentresident spouse or parent. Since theregulatory definition has proven to beflexible and sufficiently broad toencompass all types of domestic batteryand extreme cruelty, this rule adopts anidentical definition for evaluatingclaims of battering or extreme crueltyunder section 40701 of the Crime Bill.The definition reads as follows:
For the purpose of this chapter, the phrase‘‘was battered by or was the subject ofextreme cruelty’’ includes, but is not limitedto, being the victim of any act or threatenedact of violence, including any forcefuldetention, which results or threatens to resultin physical or mental injury. Psychological orsexual abuse or exploitation, including rape,molestation, incest (if the victim is a minor),or forced prostitution shall be consideredacts of violence.
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The acts mentioned in thisdefinition—rape, molestation, incest ifthe victim is a minor, and forcedprostitution—will be regarded by theService as acts of violence wheneverthey occur. Many other abusive actions,however, may also be qualifying acts ofviolence under this rule. Acts that, inand of themselves, may not initiallyappear violent may be part of an overallpattern of violence. It is not possible tocite all perpetrations that could be actsof violence under certain circumstances.The Service does not wish to mislead apotentially qualified self-petitioner byestablishing a partial list that may besubject to misinterpretation. This rule,therefore, does not itemize abusive actsother than those few particularlyegregious examples mentioned in thedefinition of the phrase ‘‘was batteredby or was the subject of extremecruelty.’’This rule requires a self-petitioner toprovide evidence of qualifying abuse. Ifthe self-petition is based on a claim thatthe self-petitioning spouse’s child wasbattered or subjected to extreme crueltycommitted by the citizen or lawfulpermanent resident spouse, this rulerequires the self-petition to beaccompanied by evidence of the abuseand evidence of the relationshipbetween the self-petitioner and theabused child. Available relevantevidence will vary, and self-petitionersare encouraged to provide the bestavailable evidence of qualifying abuse.A self-petitioner is not precluded fromsubmitting documentary proof of non-qualifying abuse with the self-petition;however, that evidence can only be usedto establish a pattern of abuse andviolence and to bolster claims thatqualifying abuse also occurred.The rule provides that evidence ofabuse may include, but is not limited to,reports and affidavits from police,judges and other court officials, medicalpersonnel, school officials, clergy, socialworkers, and other social service agencypersonnel. Persons who have obtainedan order of protection against the abuseror taken other legal steps to end theabuse are strongly encouraged to submitcopies of the relating legal documents.Evidence that the abuse victim soughtsafe-haven in a battered women’s shelteror similar refuge may be relevant, asmay a combination of documents suchas a photograph of the visibly injuredself-petitioner supported by affidavits.This rule also provides that other formsof credible evidence will be accepted,although the Service will determinewhether documents appear credible andthe weight to be given to them.Self-petitioners who can provide onlyaffidavits are encouraged to submit the

affidavits of more than one person. TheService is not precluded from deciding,however, that the self-petitioner’sunsupported affidavit is credible andthat it provides relevant evidence ofsufficient weight to meet the self-petitioner’s burden of proof.
Good Moral CharacterSection 40701 of the Crime Billrequires all self-petitioners to be personsof good moral character, but does notspecify the period for which good moralcharacter must be established. This rulerequires self-petitioning spouses andself-petitioning children who are 14years of age or older to provide evidenceshowing that they have been persons ofgood moral character for the 3 yearsimmediately preceding the date the self-petition is filed. It does not preclude theService from choosing to examine theself-petitioner’s conduct and acts priorto that period, however, if there isreason to believe that the self-petitionermay not have been a person of goodmoral character in the past. The ruleprovides that self-petitioning childrenwho are less than 14 years of age are notrequired to submit evidence of goodmoral character when filing the self-petition. A self-petitioner who is lessthan 14 years of age will be presumedto be a person of good moral character.This presumption does not preclude theService from requesting evidence ofgood moral character, however, if thereis reason to believe that the self-petitioning child may lack good moralcharacter. The rule provides that a self-petition filed by a person of any age maybe denied or revoked if evidenceestablishing that the person lacks goodmoral character is contained in theService file.It also provides that the Service willevaluate claims of good moral characteron a case-by-case basis, taking intoaccount the provisions of section 101(f)of the Act and the standards of theaverage citizen in the community.Section 101(f) of the Act lists the classesof persons who cannot be found to bepersons of good moral character, andspecifies that persons not within any ofthose classes may also be found to belacking good moral character. TheService cannot find a person to be ofgood moral character under section101(f) if he or she: (1) is or was ahabitual drunkard; (2) is or was engagedin prostitution during the past 10 yearsas described in section 212(a)(2)(D) ofthe Act; (3) is or was involved in thesmuggling of a person or persons intothe United States as described in section212(a)(6)(E) of the Act; (4) is or was apracticing polygamist; (5) has beenconvicted or admits committing acts

that constitute a crime involving moralturpitude other than a purely politicaloffense, except for certain petty offensesor offenses committed while the personwas less than 18 years of age asdescribed in section 212(a)(2)(A)(ii) ofthe Act; (6) has committed two or moreoffenses for which the applicant wasconvicted and the aggregate sentenceactually imposed was 5 years or more,provided that, if an offense wascommitted outside the United States, itwas not a purely political offense; (7)has violated laws relating to a controlledsubstance, except for simple possessionof 30 grams or less of marijuana; (8)earns his or her income principally fromillegal gambling activities or has beenconvicted of two or more gamblingoffenses; (9) has given false testimonyfor the purpose of obtainingimmigration benefits; (10) has beenconfined as a result of conviction to apenal institution for an aggregate periodof 180 days or more; or (11) has beenconvicted of an aggravated felony.The Service must conclude that aperson who has been convicted of anoffense falling within section 101(f) ofthe Act lacks good moral character. TheService may only look to the judicialrecords to determine whether the personhas been convicted of the crime, andmay not look behind the conviction toreach an independent determinationconcerning guilt or innocence. Pablo v.INS, 72 F.3d 110, 113 (9th Cir. 1995);Gouveia v. INS, 980 F.2d 814, 817 (1stCir. 1992); and Matter of Roberts, Int.Dec. 3148 (BIA 1991).Extenuating circumstances may betaken into account, however, if theperson has not been convicted of theoffense in a court of law but admits tothe commission of an act or acts thatcould show a lack of good moralcharacter. The Board of ImmigrationAppeals (BIA) has ruled that a personwho admitted to having engaged inprostitution under duress but had noprostitution convictions was notexcludable as a prostitute under section212(a)(12) of the Act (currently section212(a)(2)(D) of the Act) because she wasinvoluntarily reduced to such a state ofmind that she was actually preventedfrom exercising free will through the useof wrongful, oppressive threats, orunlawful means. Matter of M–, 7 I&NDec. 251 (BIA 1956). A person who wassubjected to abuse in the form of forcedprostitution or who can establish that heor she was forced to engage in otherbehavior that could render the personexcludable, therefore, would not beprecluded from being found to be aperson of good moral character if theperson has not been convicted for the
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commission of the offense or offenses ina court of law.This rule also provides that a personwill be found to lack good moralcharacter, unless he or she establishesextenuating circumstances, if he or she:(1) willfully failed or refused to supportdependents; or (2) committed unlawfulacts that adversely reflect upon his orher moral character, or was convicted orimprisoned for such acts, although theacts do not require an automatic findingof lack of good moral character.Under this rule, primary evidence ofgood moral character is the self-petitioner’s affidavit. The affidavitshould be accompanied by a local policeclearance or a state-issued criminalbackground check from each locality orstate in the United States in which theself-petitioner resided for six or moremonths during the 3-year periodimmediately preceding the filing of theself-petition. Self-petitioners who livedoutside the United States during thistime should submit a police clearance,criminal background check, or similarreport issued by the appropriateauthority in each foreign country inwhich he or she resided for six or moremonths during the 3-year periodimmediately preceding the filing of theself-petition. If police clearances,criminal background checks, or similarreports are not available for some or alllocations, the self-petitioner mayinclude an explanation and submitother evidence with his or her affidavit.The Service will consider other credibleevidence of good moral character, suchas affidavits from responsible personswho can knowledgeably attest to theself-petitioner’s good moral character.The Service of the Department ofState will conduct additional recordchecks before issuing an immigrant visaor granting a self-petitioner’sapplication for adjustment of status. Ifthe results of these record checksdisclose that the self-petitioner is nolonger a person of good moral characteror that he or she has not been a periodof good moral character in the past, apending self-petition will be denied orthe approval of a self-petition will berevoked.
Extreme HardshipSection 40701 of the Crime Bill alsorequires a self-petitioning spouse toshow that his or her deportation wouldcause extreme hardship to himself,herself, or his or her child. It similarlyrequires a self-petitioning child to showthat his or her deportation would causeextreme hardship to himself or herself.The self-petitioner has the burden ofproof; a self-petition must be denied ifthe petitioner does not show that his or

here deportation would cause extremehardship. Hardship to persons otherthan the self-petitioner or the child of aself-petitioning spouse, such asextended family members, cannot be thebasis for a self-petition under this rule.The phrase ‘‘extreme hardship’’ is notdefined in the Act, and sections 40701and 40703 of the Crime Bill provide noadditional guidelines for theinterpretation of this requirement. Thephrase ‘‘extreme hardship’’ has acquireda settled judicial and administrativemeaning, however, largely in thecontext of suspension of deportationcases under section 244 of the Act.It has been found that the personaldeprivation contemplated in a situationcharacterized by ‘‘extreme hardship’’within the meaning of section 244 of theAct is not a definable term of fixed andinflexible content or meaning; itnecessarily depends upon the facts andcircumstances peculiar to each case.Matter of Hwang, 10 I&N Dec. 448 (BIA1964). The hardship requirementencompasses more than the mereeconomic deprivation that might resultfrom an alien’s deportation for theUnited States. Davidson v. INS, 558F.2d 1361 (9th Cir. 1977); and Matter ofSipus, 14 I&N Dec. 229 (BIA 1972). Ithas also been found that the loss of a joband the concomitant financial lossincurred is not synonymous withextreme hardship. Lee v. INS, 550 F.2d554 (9th Cir. 1977). Similarly,readjustment to life in the nativecountry after having spent a number ofyears in the United States is not the typeof hardship that has been characterizedas extreme, since most aliens who havespent time abroad suffer this kind ofhardship. Matter of Uy, 11 I&N Dec. 159(BIA 1965).‘‘Extreme hardship’’ must beevaluated on a case-by-case basis after areview of all the circumstances in thecase. This rule, therefore, does notinclude a list of ‘‘factors’’ that wouldautomatically establish an applicant’sclaim to extreme hardship. Each self-petitioner is encouraged to cite anddocument all the reasons that he or shebelieves that deportation would causeextreme hardship.Some precedent suspension ofdeportation cases have discussed thereasons why a particular applicant wasfound to have established that his or herdeportation would cause extremehardship. These reasons include the: (1)age of the person; (2) age and numberof the person’s children and their abilityto speak the native language and adjustto life in another country; (3) seriousillness of the person or his or her childwhich necessitates medical attentionnot adequately available in the foreign

country; (4) person’s inability to obtainadequate employment in the foreigncountry; (5) person’s and the person’schild’s length of residence in the UnitedStates; (6) existence of other familymembers who will be legally residing inthe United States; (7) irreparable harmthat may arise as a result of disruptionof education opportunities; and (8)adverse psychological impact ofdeportation.In some self-petitioning cases, thecircumstances surrounding domesticabuse and the consequences of theabuse may cause the extreme hardship.These self-petitioners may wish to citeand provide evidence relating to someor all of the following areas, in additionto any other basis for believing thatdeportation would cause extremehardship: (1) the nature and extent ofthe physical and psychologicalconsequences of the battering orextreme cruelty; (2) the impact of theloss of access to the U.S. courts andcriminal justice system (including, notlimited to, the ability to obtain andenforce: orders of protection; criminalinvestigations and prosecutions; andfamily law proceedings or court ordersregarding child support, maintenance,child custody and visitation); (3) theself-petitioner’s and/or the self-petitioner’s child’s need for social,medical, mental health, or othersupportive services which would not beavailable or reasonably accessible in theforeign country; (4) the existence oflaws, social practices, or customs in theforeign country that would penalize orostracize the self-petitioner or the self-petitioner’s child for having been thevictim of abuse, for leaving the abusivesituation, or for actions taken to stop theabuse; (5) the abuser’s ability to travelto the foreign country and the abilityand willingness of foreign authorities toprotect the self-petitioner and/or theself-petitioner’s child from future abuse;and (6) the likelihood that the abuser’sfamily, friends, or others acting onbehalf of the abuser in the foreigncountry would physically orpsychologically harm the self-petitionerand/or the self-petitioner’s child.The Service will develop and providefurther interpretive guidance concerningthe extreme hardship determination inself-petitioning cases to the Serviceofficers who will adjudicate these self-petitions. This guidance is expected tobe in the form of implementingdirectives, training courses, the fieldhandbook currently under developmentby the Service, and other policy andprocedural directives.
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Good Faith MarriageSection 40701 of the Crime Billrequires a self-petitioning spouse toshow that he or she entered into themarriage to the abusive citizen or lawfulpermanent resident in good faith. Thisrule provides, therefore, that a self-petition cannot be approved if the self-petitioner married the abuser solely toobtain immigration benefits. A self-petitioning spouse who is not subject tothe limitations imposed by IMFA needonly provide a ‘‘preponderance’’ ofevidence showing that he or she marriedin good faith. Persons who are subjectto the IMFA restrictions may berequired to meet a heavier burden ofproof to establish that a marriage wasentered into in good faith, as discussedpreviously in the section entitled‘‘Eligibility for ImmigrantClassification.’’The Act does not define a ‘‘good-faith’’ marriage or provide guidelines forevaluating the bona fides of a marriage;however, persons applying forimmigration benefits based on amarriage are generally required toestablish that they entered into themarriage in good faith, and a significantbody of case law has developedconcerning the interpretation of thisrequirement. It has long been held thata marriage that is entered into for theprimary purpose of circumventing theimmigration laws, referred to as afraudulent or sham marriage, cannot berecognized as enabling a spouse toobtain immigration benefits. Lutwak v.United States, 344 U.S. 604 (1953) andMatter of Phillis, 15 I&N Dec. 385 (BIA1975). A spousal petition will not bedenied, however, solely because thespouses are not living together and themarriage is no longer viable. Matter ofMcKee, 17 I&N Dec. 332 (BIA 1980). Thekey factor in determining whether aperson entered into a marriage in goodfaith is whether he or she intended toestablish a life together with the spouseat the time of the marriage. The person’sconduct after marriage is relevant onlyto the extent that it bears upon his orher subjective state of mind at the timeof the marriage. Separation from theother spouse, even shortly after themarriage took place, does not prove, byitself, that a marriage was not enteredinto in good faith. Bark v. INS, 511 F.2d1200 (9th Cir. 1975).This rule allows the submission of avariety of evidence to show a good-faithmarriage. The self-petitioner shouldsubmit the best evidence available.Evidence of good faith at the time ofmarriage may include, but is not limitedto, proof that one spouse has been listedas the other’s spouse on insurance

policies, property leases, income taxforms, or bank accounts; and testimonyor other evidence regarding courtship,wedding ceremony, shared residenceand experiences. Matter of Laureano,supra. Other types of readily availableevidence might include the birthcertificates of children born to theabuser and the spouse; police, medical,or court documents providinginformation about the relationship; andaffidavits of persons with personalknowledge of the relationship.
Derivative Child Included in the Self-PetitionSection 40701 of the Crime Bill allowsany child of a self-petitioning spouse tobe derivatively included in the self-petition, if the child has not beenclassified as an immigrant based on hisor her own self-petition. This ruleallows a derivative child who has beenincluded in a parent’s petition to laterfile a self-petition, provided the childmeets the self-petitioning requirements.It also allows a child who has beenclassified as an immigrant based on apetition filed by the abuser or anotherrelative to be derivatively included in aparent’s self-petition; including thechild in the self-petition will not affectthe validity of the petition submitted bythe abuser or another relative.No separate petition is necessary forderivative classification, and the child isnot required to have been the victim ofabuse. The derivative child also doesnot need to have lived in the UnitedStates or to otherwise satisfy the criteriafor filing a self-petition. He or she,however, must meet the requirementsfor immigrant visa issuance abroad oradjustment of status in the UnitedStates. An eligible child, including achild born after the self-petition wasapproved, may be added to a self-petitioning spouse’s petition when theself-petitioner applies for an immigrantvisa abroad or adjustment of status inthe United States. A new petition willnot be required.This rule further specifies that aderivative child need not be the child ofthe abuser, but must qualify as the self-petitioning spouse’s child under thedefinition of ‘‘child’’ contained insection 101(b)(1) of the Act. Thestatutory definition includes certainchildren born in or out of wedlock, andcertain legitimated, adopted, andstepchildren. It also requires a child tobe unmarried and less than 21 years old.This rule requires a derivative child tocontinue to be a ‘‘child’’ until he or shebecomes a lawful permanent residentbased on the derivative classification. Aderivative son or daughter who ismarried or more than 21 years old will

not be issued an immigrant visa orgranted adjustment of status as aderivative child.Since derivative status is based solelyon the relationship to the principal self-petitioner, the rule also provides thatthe derivative child can be grantedlawful permanent residence only if thechild is accompanying or following-to-join the self-petitioner. No derivativebenefit can be granted if the principalself-petitioner does not become a lawfulpermanent resident.This rule does not require thesubmission of documentary evidence ofthe derivative relationship with the self-petition. Such documents must besubmitted, however, when the childapplies for an immigrant visa abroad oradjustment of status to that of a lawfulpermanent resident of the United Statesbased on the derivative relationship.Primary evidence of a parent-childrelationship has been previouslydiscussed under ‘‘Child of a Citizen orLawful Permanent Resident.’’ TheService’s regulations at 8 CFR 204.1 and204.2 provide additional informationconcerning primary or secondarysupporting documentation of a parent-child relationship. Other types ofevidence not specifically discussed inthis rule or the Service regulations mayalso be submitted; the Service willconsider any relevant credible evidence.
Evidence in GeneralIn accordance with the provisions ofsection 40701 of the Crime Bill, this ruleprovides that the Service will considerall credible evidence submitted with theapplication before reaching a decision.It also states that the Service willdetermine what evidence is credible andwhat weight to give to this evidence.Generally, more weight will be givento primary evidence and evidenceprovided in court documents, medicalreports, police reports, and other officialdocuments. Self-petitioners, therefore,are strongly encouraged to submit thistype of evidence whenever possible.Self-petitioners who submit affidavitsare urged, but not required, to provideaffidavits from more than one person.Other forms of documentary evidencemay also be submitted, includingevidence that has not been discussed inthis rule or identified in the Serviceregulations.The Service’s regulations at 8 CFR103.2 and 204.1(f) provide detailedinformation about the requirementsapplicable to supportingdocumentation. An ordinary legiblephotocopy of any supporting documentmay be submitted with a petition,although the Service reserves the rightto require presentation of the original
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document. An original documentrequested by the Service will bereturned to the petitioner when it is nolonger needed. Original documentssubmitted by the petitioner but notrequested by the Service will remain apart of the record. Each foreign languagedocument must be accompanied by anEnglish translation that has beencertified by a competent translator.
Proper Filing and Priority DatesThis rule requires self-petitioners tocomplete Form I–360, Petition forAmerasian, Widow(er) or SpecialImmigrant. As directed in 8 CFR103.2(a)(2), the person filing the self-petition must sign the Form I–360. Aparent or guardian, however, may signthe petition for a child who is less than14 years of age. Any self-petitioner maybe represented by an attorney oraccredited representative as describedin 8 CFR 103.2(a)(3), if he or she sochooses.Each self-petition must beaccompanied by the fee required by 8CFR 103.7(b)(1). A self-petitioner who isunable to pay the prescribed fee mayrequest a fee waiver under theprovisions of 8 CFR 103.7(c). The self-petition should also be accompanied bythe documentary evidence specified inthis rule.Under the provisions of this rule, aself-petition filed concurrently with aForm I–485, Application to RegisterPermanent Residence or Adjust Status,may be filed at the office havingjurisdiction over the adjustment ofstatus application. Other self-petitionsshould be filed at the INS Service Centerhaving jurisdiction over the self-petitioner’s place of residence asdescribed in the instructions to Form I–360. Since section 40701 of the CrimeBill requires all self-petitioners to beresiding in the United States when theself-petition is filed, a self-petitioncannot be filed at a United Statesconsulate or embassy abroad. A self-petition also cannot be filed at a Serviceoffice overseas. Consular officials andService officers overseas have not beendelegated the authority to approve aself-petition.In accordance with standardprocedures, a self-petition received in aService office will be stamped to showthe time and date of actual receipt. Itwill be regarded as properly filed onthat date, provided it is properly signedand executed, the required fee isattached or a fee waiver is granted, andit otherwise complies with theprovisions of 8 CFR 103.2. This ruleprovides that the priority date will bethe date the self-petition is properlyfiled. A self-petitioner who has been the

beneficiary of a visa petition filed by theabuser to accord the self-petitionerimmigrant classification as his or herspouse or child, however, will beallowed to transfer the visa petitionpriority date to the self-petition. Theearlier priority date may be assignedwithout regard to the current validity ofthe visa petition. The burden of proof toestablish the filing of the visa petitionlies with the self-petitioner, althoughthe Service will attempt to verify aclaimed filing through a search of theService’s computerized records or otherrecords deemed appropriate by theadjudicating officer.
DecisionIf the preliminary decision on aproperly filed self-petition is adverse tothe self-petitioner, the self-petitionerwill be provided with written notice ofthis fact and offered an opportunity topresent additional information orarguments before a final decision isrendered. If the preliminary decision isbased on derogatory information ofwhich the self-petitioner is unaware, theself-petitioner will also be offered anopportunity to rebut the derogatoryinformation in accordance with theprovisions of 8 CFR 103.2(b)(16).Each self-petitioner will be sent awritten notice of the final decision onhis or her self-petition. If the petition isdenied, he or she will be informed inwriting of the basis for the denial andof the right to appeal. This rule allowsan adverse decision on a self-petition tobe appealed to the AssociateCommissioner for Examinations inaccordance with the provisions of 8 CFR103.3.
Eligibility for Immigrant Visa Issuanceor Adjustment of StatusApproval of a self-petition does notguarantee immediate eligibility forimmigrant visa issuance or adjustmentof status to that of a lawful permanentresident of the United States. Thebeneficiary of an approved self-petitionmust meet several additionalrequirements before he or she will befound eligible for lawful permanentresidence in the United States.Neither the Act nor this rule limits theoverall number of self-petitions thatmay be accepted and approved by theService. Some persons who are thebeneficiaries of approved self-petitions,however, will be forced to delay filingtheir applications for immigrant visaissuance or adjustment of status becausesections 201 and 202 of the Act placecertain limits on the number of qualifiedpersons who may be granted lawfulpermanent residence during any singleyear. Self-petitioners who are subject to

these limitations are encouraged to filethe self-petition and establish theearliest possible priority date, since theavailable immigrant visa numbers areallocated to qualified immigrant visaapplicants and qualified adjustment ofstatus applicants strictly in priority dateorder.Under the provisions of the CrimeBill, any self-petitioner who qualifies forimmigrant classification as the spouseor child of an abusive citizen of theUntied States is regarded as animmediate relative of a U.S. citizenunder section 201(b) of the Act and isnot subject to direct numericallimitations. A qualified derivative childof a self-petitioning spouse of anabusive citizen of the United States isalso considered to be an immediaterelative under section 201(b) of the Actand is also exempted from theselimitations. These self-petitioners mayapply for immigrant visa issuanceabroad or adjustment of status to that ofa lawful permanent resident of theUnited States without regard tonumerical limitations.A self-petitioner who is the spouse orchild of an abusive permanent residentof the United States, however, is subjectto immigrant visa number limitations, asare the qualified derivative children ofspouses of abusive permanent residents.These self-petitioners and theirderivative children are not eligible toapply for immigrant visa issuance oradjustment of status until theirimmigrant visa numbers have becomeimmediately available. Visa numbers forthese self-petitioners and theirderivative children are consideredimmediately available only when theDepartment of State Bureau of ConsularAffairs Visa Office Bulletin shows thepriority date for the applicant’s countryof birth under the family-sponsored 2Asecond preference classification as‘‘current’’ or lists a date that is earlierthan the self-petitioner’s priority date.In addition to meeting requirementsconcerning visa number availability, aself-petitioner who is applying for animmigrant visa at a U.S. consulate orembassy abroad must prove that he orshe is not included in any of the classesof persons who, by law, cannot beadmitted to the United States, or thatany basis for inadmissibility has beenwaived. A person seeking immigrantvisa issuance abroad may also be subjectto the provisions of section 212(o) of theAct. This provision requires a personwho was not in lawful nonimmigrantstatus on the day he or she last left theUnited States to remain outside thecountry for at least 90 days beforeobtaining an immigrant visa. Animmigrant may lawfully travel to the
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United States immediately after the visais issued. A qualified immigrant visaholder becomes a lawful permanentresident upon admission to the UnitedStates.A self-petitioner who is seekingimmigrant visa issuance abroad will becontacted by the Department of State’sNational Visa Center (NVC) when thatoffice has received the approved self-petition from the Service and animmigrant visa number is available.Immigrant visa applicants should followthe instructions provided by NVC andthe U.S. consulate or embassyprocessing their requests. Personswishing further information aboutimmigrant visa issuance abroad shouldcontact the Department of State or aUnited States embassy or consulateabroad.The Act also allows certain personswho are physically present in theUnited States to adjust status to that ofa lawful permanent resident of theUnited States. Like immigrant visaapplicants, adjustment of statusapplicants must prove that they areeligible for immigrant classification.Each applicant must also be exemptfrom immigrant visa number limitationsor show that an immigrant visa numberis immediately available for him or her.An applicant must further prove that heor she is not included in any of theclasses of persons who, by law, cannotbe admitted to the United States, or thatany basis for inadmissibility has beenwaived. Persons seeking adjustment ofstatus must also meet the applicablerequirements of section 245 of the Act.A qualified adjustment applicantbecomes a lawful permanent residentupon approval of the adjustment ofstatus application.Section 40701 of the Crime Bill doesnot provide adjustment of statusbenefits. Self-petitioners, however, maybenefit from certain other provisions ofthe Act. One such provision is arecently enacted law that temporarilyallows many previously ineligiblepersons to seek adjustment of status inthe United States. This law, section506(b) of the Department of Commerce,Justice, State, the Judiciary and RelatedAgencies Appropriations Act, 1995,Public Law 103–317, was enactedAugust 26, 1994. It lifts certainrestrictions on adjustment of statusunder section 245 of the Act onapplications granted before October 1,1997. Persons seeking the adjustment ofstatus benefits of Public Law 103–317may be subject to a financial penalty,since the law requires most personsseeking adjustment of status under thisprovision to pay an additional sum inexcess of the standard adjustment of

status filing fee. Additional informationconcerning adjustment of status underPublic Law 103–317 may be obtained byrequesting Supplement A to Form I–485from a local Service office.Certain restrictions on adjustment ofstatus have not been waived by section40701 of the Crime Bill and cannot bewaived under Public Law 103–317.These restrictions include thoseimposed by section 245(d) of the Act,which prohibit the adjustment of statusof a person who is a conditionalresident under section 216 or 216A ofthe Act. The adjustment of status of aperson last admitted to the UnitedStates as a K–1 finance(e) is also barred,unless the person is seeking adjustmentas a result of the marriage to the UnitedStates citizen who filed the finance(e)petition. Section 245(d) of the Actsimilarly prohibits the adjustment ofstatus of a person who was last admittedas the K–2 child of a finance(e) parent,unless the person is seeking adjustmentas a result of his or her parent’s marriageto the citizen who filed the finance(e)petition. A self-petitioner who lastentered in K–1 or K–2 nonimmigrantstatus would be subject to theserestrictions, as would his or herderivative children who last entered inK–2 nonimmigrant status, unless theabuser is also the citizen who had filedthe finance(e) petition. The statutorylanguage of section 245(d) of the Actdoes not preclude a conditionalresident, a person who last entered theUnited States with a finance(e) visa, ora person who last entered the country asa dependent child of a finance(e) fromfiling a self-petition and seekingimmigrant visa issuance abroad.An application for adjustment ofstatus may be filed concurrently withthe self-petition, if the self-petitioner isexempt from immigrant visa numberlimitations or if an immigrant visanumber would be immediately availableif the self-petition was approved. Otherself-petitioners who wish to adjuststatus in the United States may file theself-petition separately and submit theadjustment of status application whentheir immigrant visa numbers becomeavailable. Self-petitioners who wouldlike more information about therequirements for adjustment of status inthe United States may request Form I–485 from the service office serving theirlocal area.
Conditions on Residency Under Section216 of the ActSection 216 of the Act was enacted aspart of IMFA to detect and deterimmigration-related marriage fraud. Itimposes conditions on the lawfulpermanent resident status of certain

persons who obtain residency throughmarriage. A spouse or child may besubject to these restrictions if he or shebecomes a lawful permanent residentbased on a relationship created by amarriage entered into less than 2 yearsbefore residency is granted. Theconditions on residency under section216 of the Act may be removed onlyupon fulfillment of certainrequirements. A conditional residentwho does not file a joint petition withthe citizen or permanent residentspouse during the 90 days prior to thesecond anniversary of the dateresidency was granted may haveresidency status terminated. Section 216of the Act also provides three waivers ofthe joint petitioning requirement. Onewaiver exempts a conditional residentfrom filing a joint petition if he or shehas been battered by, or subjected toextreme cruelty committed by, thecitizen or lawful permanent resident; orif his or her child has been battered by,or subjected to extreme crueltycommitted by, the citizen or lawfulpermanent resident. The Service hasdetermined that no useful purposewould be served by imposing theconditional residency requirements ofsection 216 of the Act on any self-petitioner; all self-petitioners wouldnecessarily be eligible for waivers of thejoint petitioning requirement. This ruleprovides, therefore, that the conditionalresidence requirements of section 216 ofthe Act will not apply to a person whoobtains lawful permanent residentstatus based on an approved self-petition, regardless of the date of themarriage.
Employment AuthorizationSection 40701 of the Crime Bill doesnot direct the Service to provideemployment authorization based solelyon the filing or approval of a self-petition. A self-petitioner, however, maybe eligible to apply for employmentauthorization under the existingprovisions of 8 CFR 274a.12. Qualifiedapplicants who wish to requestemployment authorization shouldcomplete and file Form I–765,Application for EmploymentAuthorization, according to theinstructions provided with the form. Aself-petitioner who substantiates that heor she is unable to pay the Form I–765application fee may be granted a feewaiver in accordance with theprovisions of 8 CFR 103.7(c).Many self-petitioners will qualify foremployment authorization under 8 CFR274a.12(c)(9). This provision allows aperson who has properly filed anadjustment of status application undersection 245 of the Act to request
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employment authorization while theadjustment application is pendingbefore the Service.Most other self-petitioners will beeligible to request voluntary departureprior to or after a deportation hearing forthe reasons set forth in 8 CFR 242.5(a)(2)(v), (vi), or (viii), and may qualify foremployment authorization based on thegrant of voluntary departure. Voluntarydeparture may be granted under 8 CFR242.5(a)(2)(v) to a person who lost his orher nonimmigrant student or exchangevisitor status (F–1, F–2, J–1, or J–2nonimmigrant classification) solelybecause a private bill had beenintroduced in his or her behalf. It maybe granted under 8 CFR 242.5(a)(2)(vi)to a person who is admissible to theUnited States as an immigrant, and: (1)who is an immediate relative of a U.S.citizen; or (2) is otherwise exempt fromthe numerical limitation on immigrantvisa issuance; or (3) has a priority datefor an immigrant visa not more than 60days later than the date shown in thelatest Visa Office Bulletin and hasapplied for an immigrant visa at aUnited States Consulate which hasaccepted jurisdiction over the case; or(4) who is the beneficiary of anemployment-based petition with apriority date earlier than August 9,1978, and who meets certain otherrequirements outlined in 8 CFR242.5(a)(2)(vi) (D) or (E). Also, voluntarydeparture may be granted under 8 CFR242.5(a)(2)(viii) to a person in whosecase the district director has determinedthere are compelling factors warrantinga grant of voluntary departure. A personwho has been granted voluntarydeparture for the reasons set forth in 8CFR 242.5(a)(2) (v), (vi), or (viii) may begranted permission under 8 CFR274a.12(c)(12) to be employed for theperiod of time prior to the date set forvoluntary departure, if the person showsan economic need to work. Extensionsof voluntary departure and employmentauthorization may also be requested.Requests for voluntary departure under8 CFR 242.5(a)(2)(v), (vi), or (viii) maybe made to the local Service officehaving jurisdiction over the applicant’splace of residence. There is noapplication form or fee for requestingvoluntary departure for these reasons,although a person requestingemployment authorization on the basisof the voluntary departure grant will berequired to file Form I–765 and to paythe Form I–765 application fee or toestablish eligibility for a fee waiver.A person who has been placed indeferred action status, an act ofadministrative convenience to theGovernment that assigns a lowerpriority to the alien’s removal from the

United States, may also requestemployment authorization under 8 CFR274a.12(c)(14) if the person shows aneconomic need to work. There is noapplication process or fee for placementin deferred action status, although aperson requesting employmentauthorization on the basis of deferredaction placement will be required to fileForm I–765 and to pay the Form I–765application fee or to establish eligibilityfor a fee waiver.Furthermore, a self-petitioner wouldnot be precluded from requesting theemployment authorization benefits ofany other provision of 8 CFR 274a.12under which he or she may qualify.
Other Regulatory ChangesIn addition to making regulatorychanges necessary to implement theprovisions of section 40701 of the CrimeBill, this rule makes necessarygrammatical and format changes toensure consistency and clarity. It alsomakes technical changes by: (1)amending 8 CFR 103.1(f)(3)(iii) toupdate regulatory and statutoryreferences; (2) amending 8 CFR103.1(f)(3)(iii) to eliminate provisionsconcerning the appeal of a denial of apetition for a ReplenishmentAgricultural Worker (RAW) under part210a of the Act, since that programexpired at the end of fiscal year 1993without allowing any such petitions tobe filed; (3) revising the headings of 8CFR 204.1 and 8 CFR 204.2 to moreaccurately reflect the contents of thesections; (4) correcting a typographicalerror by replacing ‘‘Form I–30’’ with‘‘Form I–130’’ in 8 CFR 204.1(a); (5)removing 8 CFR 204.2(d), whichdiscussed a program created by section112 of the Immigration Act of 1990 toprovide additional visa numbers tospouses and children of legalized aliensthat ended September 30, 1994; and (6)amending 8 CFR 205.1 to reflect therequirements of 8 CFR 103.2(a)(7)(ii),which provides an automatic revocationof an approved petition when theremitter fails to pay the filing fee andassociated service charge after the checkor other financial instrument used topay the filing fee is returned as notpayable.
Family Well-BeingThis regulation will enhance familywell-being by allowing qualified familymembers of citizens and lawfulpermanent residents to self-petition forimmigrant classification if they areliving in this country. These familymembers were formerly precluded fromobtaining this benefit because the abuserrefused to file the necessary relative visapetition.

The Service’s implementation of thisrule as an interim rule, with provisionfor post-promulgation public comment,is based on the ‘‘good cause’’ exceptionsfound at 5 U.S.C. 553 (b)(3)(B) and(d)(3). Methodist Hospital ofSacramento, et al., v. Shalala, 38 F.3d1225 (D.C. Cir. 1994). The reasons andnecessity for immediate implementationof this interim rule are as follows: Thechanges to the Act made by section40701 of the Crime Bill became effectiveon January 1, 1995. Immediateimplementation of this rule will allow aqualified spouse or child of an abusivecitizen or lawful permanent resident toimmediately self-petition for immigrantclassification. Prompt implementationwill also allow a spouse or child who isfiling based on the relationship to anabusive lawful permanent resident ofthe United States to establish a morefavorable place on the immigrant visanumber waiting list. Qualified self-petitioners are all residing in thiscountry and are persons of good moralcharacter. They have been preventedfrom obtaining immigrant classificationin the past solely because their abusivespouse or parent withdrew or refused tofile the necessary immigrant visapetition for them.
Regulatory Flexibility ActThe Commissioner of the Immigrationand Naturalization Service, inaccordance with the RegulatoryFlexibility Act (5 U.S.C. 605(b)), hasreviewed this regulation and, byapproving it, certifies that the rule willnot have a significant economic impacton a substantial number of small entitiesbecause of the following factors. Bypermitting certain spouses and childrento self-petition for immigrantclassification, the rule will allow someindividuals residing in the United Statesto be classified as immigrants based onthe relationship to an abusive citizen orlawful permanent resident spouse orchild. It will not affect small entities.
Executive Order 12866This rule is not considered by theDepartment of Justice, Immigration andNaturalization Service to be a‘‘significant regulatory action’’ underExecutive Order 12866, section 3(f),Regulatory Planning and Review, andthe Office of Management and Budgethas waived its review process undersection 6(a)(3)(A).
Executive Order 12612The regulations adopted herein willnot have substantial direct effects on theStates, on the relationship between theNational Government and the States, oron the distribution of power and
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responsibilities among the variouslevels of government. Therefore, inaccordance with Executive Order 12612,it is determined that this rule does nothave sufficient Federalism implicationsto warrant the preparation of aFederalism Assessment.
Paperwork Reduction ActThe information collectionrequirements contained in this rule havebeen cleared by the Office ofManagement and Budget under theprovisions of the Paperwork ReductionAct.
List of Subjects
8 CFR Part 103Administrative practice andprocedure, Authority delegations(Government agencies), Fees, Forms,Freedom of information, Privacy,Reporting and recordkeepingrequirements, Surety bonds.
8 CFR Part 204Administrative practice andprocedures, Aliens, Employment,Immigration, Petitions.
8 CFR Part 205Administrative practice andprocedures, Aliens, Immigration,Petitions.
8 CFR Part 216Administrative practice andprocedures, Aliens, Nonimmigrants,Passports and visas.Accordingly, chapter I of title 8 of theCode of Federal Regulations is amendedas follows:
PART 103—POWERS AND DUTIES OF
SERVICE OFFICERS; AVAILABILITY
OF SERVICE RECORDS

1. The authority citation for part 103continues to read as follows:
Authority: 5 U.S.C. 552, 552a; 8 U.S.C.1101, 1103, 1201, 1252 note, 1252b, 1304,1356; 31 U.S.C. 9701; E.O. 12356, 47 FR1487, 15557, 3 CFR, 1982 Comp., p. 166; 8CFR part 2.

§ 103.1 [Amended]2. Section 103.1 is amended by:a. Revising the reference in paragraph(f)(3)(iii)(C) to ‘‘§ 245.2 (a)(4) and (e) ofthis chapter’’ to read ‘‘section 103 of theAct of October 28, 1977’’;b. Revising the reference in paragraph(f)(3)(iii)(K) to ‘‘§ 223.1 of this chapter’’to read ‘‘8 CFR part 223’’;c. Revising the reference in paragraph(f)(3)(iii)(L) to ‘‘§ 223a.4 of this chapter’’to read ‘‘8 CFR part 223’’;d. Revising the reference in paragraph(f)(3)(iii)(X) to ‘‘§ 204.1(b) of thischapter’’ to read ‘‘8 CFR 204.3’’;

e. Revising the reference in paragraph(f)(3)(iii)(Y) to ‘‘§ 204.1(b)(3) of thischapter’’ to read ‘‘8 CFR 204.3’’;f. Revising the reference in paragraph(f)(3)(iii)(FF) to ‘‘as permanent residentunder § 245.6 of this chapter’’ to read‘‘of certain Cuban and Haitian nationalsunder section 202 of the ImmigrationReform and Control Act of 1986’’; andg. Removing paragraph (f)(3)(iii)(GG).3. Section 103.1 is amended byadding a new paragraph (f)(3)(iii)(GG),to read as follows:
§ 103.1 Delegations of authority.* * * * *(f) * * *(3) * * *(iii) * * *(GG) A self-petition filed by a spouseor child based on the relationship to anabusive citizen or lawful permanentresident of the United States forclassification under section201(b)(2)(A)(i) of the Act or section203(a)(2)(A) of the Act;* * * * *4. Section 103.2 is amended byadding a new paragraph (b)(2)(iii), toread as follows:
§ 103.2 Applications, petitions, and other
documents.* * * * *(b) * * *(2) * * *(iii) Evidence provided with a self-petition filed by a spouse or child ofabusive citizen or resident. The Servicewill consider any credible evidencerelevant to a self-petition filed by aqualified spouse or child of an abusivecitizen or lawful permanent residentunder section 204(a)(1)(A)(iii),204(a)(1)(A)(iv), 204(a)(1)(B)(ii), or204(a)(1)(B)(iii) of the Act. The self-petitioner may, but is not required to,demonstrate that preferred primary orsecondary evidence is unavailable. Thedetermination of what evidence iscredible and the weight to be given thatevidence shall be within the solediscretion of the Service.* * * * *5. Section 103.2 is amended byrevising the heading of paragraph (b)(17)and by adding three new sentences atthe end of paragraph (b)(17), to read asfollows:
§ 103.2 Applications, petitions, and other
documents.* * * * *(b) * * *(17) Verifying claimed citizenship orpermanent resident status. * * * If aself-petitioner filing under section204(a)(1)(A)(iii), 204(a)(1)(A)(iv),204(a)(1)(B)(ii), or 204(a)(1)(B)(iii) of the

Act is unable to present primary orsecondary evidence of the abuser’sstatus, the Service will attempt toelectronically verify the abuser’scitizenship or immigration status frominformation contained in Servicecomputerized records. Other Servicerecords may also be reviewed at thediscretion of the adjudicating officer. Ifthe Service is unable to identify a recordas relating to the abuser, or the recorddoes not establish the abuser’simmigration or citizenship status, theself-petition will be adjudicated basedon the information submitted by theself-petitioner.* * * * *
PART 204—IMMIGRANT PETITIONS

6. The authority citation for part 204continues to read as follows:
Authority: 8 U.S.C. 1101, 1103, 1151, 1153,1154, 1182, 1186a, 1255; 8 CFR part 2.
7. Section 204.1 is amended byrevising the section heading, and byrevising paragraph (a), to read asfollows:

§ 204.1 General information about
immediate relative and family-sponsored
petitions.(a) Types of petitions. Petitions maybe filed for an alien’s classification as animmediate relative under section 201(b)of the Act or as a preference immigrantunder section 203(a) of the Act based ona qualifying relationship to a citizen orlawful permanent resident of the UnitedStates, as follows:(1) A citizen or lawful permanentresident of the United States petitioningunder section 204(a)(1)(A)(i) or204(a)(1)(B)(i) of the Act for a qualifyingrelative’s classification as an immediaterelative under section 201(b) of the Actor as a preference immigrant undersection 203(a) of the Act must file aForm I–130, Petition for Alien Relative.These petitions are described in § 204.2;(2) A widow or widower of a UnitedStates citizen self-petitioning undersection 204(a)(1)(A)(ii) of the Act as animmediate relative under section 201(b)of the Act must file a Form I–360,Petition for Amerasian, Widow, orSpecial Immigrant. These petitions aredescribed in § 204.2;(3) A spouse or child of an abusivecitizen or lawful permanent resident ofthe United States self-petitioning undersection 204(a)(1)(A)(iii), 204(a)(1)(A)(iv),204(a)(1)(B)(ii), or 204(a)(1)(B)(iii) of theAct for classification as an immediaterelative under section 201(b) of the Actor as a preference immigrant undersection 203(a) of the Act must file aForm I–360, Petition for Amerasian,


