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SUBJECT; Dlsposition s Inv Remov lle

This memorandum revises guldance to USCIS officers on how to process and prioritize cases in which an allen
appears to be removable,

S w— 1 ame "

Background

USCIS has authorlty to issue a Notice to Appear (NTA) and thereby Initiate remaval proceedings agalnst an allen’, By
regulation, this authority has been delegated through district directors and service center directors to the director's
deputy, officers and assistant officers-In-charge, assistant directors, supervisory district adjudication officers and
supervisory center adjudications officers. ¢ Deciding whether 3 person is removable and whether an NTA should be
lssued is an Integral part of the adjudication of an application ar petition,

Since not only USCIS, but also immigration and Customs Enforcement (ICE) and Customs and Border Protection
(CBP) have authority to Issue NTAs, USCIS must assure that Its Issuance of NTAs fits within and supports the
Gavernment’s overall removal priorities. In addition, just as there Is an element of discretion In many of our
adjudications, there is also an element of prosecutorial discretion in deciding whether to Issue an NTA,?

Y Delegation by the Secretary of the Department of Homeland Security (o the Bureau of Gltizenship and Immigration Sevices,
Delegation Nuriber 0150,1; Paragraph 2(N). Howgver, District Directors and officars In Internationa! offices are not authorized to
Issue NTAS, .

15 CFR § 239.1. However, Issuance of an NTA against a current or former member af the armed forces requlres advance approval
of the Reglonal Direclor,

i exercising prosecittorial discretion, USCIS officers whl refer to the INS Issued memorandum entlled Exerclsing Prosecutorsl
Discretion, dated November 17, 2000, which describes the principles upon which agency officlals can exerclse prosecutorial

USCLS - Integrity / Respecl / Ingenulty usGis.gov
Our Mission - Efficient and effeclive administralion of immigration, naturalization and cllizenship benefits and services

Our Priorities: (1) Nabional Secudty: (2) Efficient and uffective case processing, production managemant ard administration of
USCLS; and (3) Customer Service, -
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In June 2006, USCIS and ICE signed a Memorandum of Agreement (MQA) regarding the Issuance of NTAS to altens
encountered during a USCIS adjudication. The entire MOA is included as Appendix 1 to this memorandum. The
MOA is designed to clarify USCLS and ICE involvernent in the NTA process, The MOA describes when USCIS will
issue an NTA and when we will refer the matter to ICE so that It can decide whether it will Issue an NTA, This
memorangum pravides guidance for implementing the MOA. MOA implementation guldance applies to cases
adjudicated on or after October 1, 2008, This memorandum also describes transitlon procedures for cases
adjudicated prior to October 1, 2006.

What the MOA and this Memorandum Dp Nof Cover
National Se Cases

This memorandum does not affect the way cases with nationa! sectirlty concerns are handled, The guidance from
the Office of Fraud Detection and Natlonal Security (FDNS) will continue to govern the definltian of these cases and
procedures for resolution of national security hits,

TPS a lume

This memorandum does not apply to, or change NTA or notification procedures for Temporary Protected Status cases
or cases processed by the Asylum Divislon, including asylum applications, applications for relief under section 203 of
the Nicaraguan Adjustment and Central Amerlean Relief Act (NACARA 203), and credible fear and reasonable fear
screenings, Separate guidance has been Issued for these cases and remalns In effect.

VAWA Caces

Forms 1-360 processed under the Violence Against Women Act (VAWA) should continue to be pracessed under
existing protocols. 1f the applicant’s Form 1-485 is found deniable, the guidance in this memorandum becomes
applicable, -

MOA Implementation Guidance

NTA Issuance, apart from the categories excluded above, involving USCIS can be broken into five categorles:
Egreglous public safety cases (paragraphs '6b’ and ‘6’ of the MOA);

Other criminal cases {paragraph '6d?;

Cases where an NTA Is prescribed by regulation (paragraph '6e”);

Cases denled by USCIS based on fraud (paragraph 6f%);
All Other Cases {paragraph '6g’).

e

This memorandum discusses each In turn. The USCIS NTA Standard Operating Pracedure (SOP), which will be
issued soon, describes the mechanics of NTA issuance where USCIS will 1ssue an NTA.

jous

An egregious public safety case Is defined In the MOA as any case where information indicates the allen ts under
investigation for, has been arrested for (without disposition), or has been convicted of, any of the following:

a,  Murder, rape, or sexual abuse of @ minor as defined In § 101(2)(43)(A) of the Immigration and Nationality
Act (INA),

b, Ilicit trafficking in firsarms or destructive devices as defined in § 101(a)(43)(C) of the INA,

‘¢, Offenses relating to explosive materials or firearms as defined in § 101(a){43)(E) of the INA.

d. Crimes of violence for which the term of imprisonment imposed or where the penalty for a pending case Is
at least one year as defined In § 101(2)(43)(F) of the INA.

e.  An offense refating to the demand far or receipt of ransom as defined in § 101(a)(43)(H) of the INA.

discretion and the process to be followed in making and monitoring discretionary declslons. The concepts set forth thereln,
especially those starting on page & of the memo under the heading Iniisting and Pursuing Procesdings, remaln valld and should be
taken into account in order to promote the efficlent and effective enforcement of the Immigration laws aad the Interests of Justice,
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f.  An offense relating to child pornography as defined in & 101(a)(43)(I) of the INA.

g. An offense relating to peonage, slavery, [nveluntary servitude, and trafficking in persons as defined in §
101(a)(43)(KO) of the INA,

h,  An offense relating to allen smuggling as described in § 104(a)(43)(N) of the INA,
I, Human Rights Violatars, known or suspected street gang members, or Intarpol hits,

j.  Re-entry after an order of exclusion, deportation or removal subsequent to conviction for a felony where a
Form 1-212, Application for Permisslon to Reapply for Admisslon inte the U,5, after Departation or Removal,
has not been appraved.

The MOA indicates that, even without a conviction, an alien may be an egregious public safety case If there has been
an arrest “without dispesition.” This applies specifically to an arrest where charges are stll} pending. If the allen was
arrested but the charges were dropped or the allen was acquitted, the case will not be referred under this provision
of the MOA. Also, If an arrest was for an offense described above, but the conviction was ultimately for an offense
not defined as an egregious public safety case, the case will not be referred under this provision of the MOA.

‘The MOA contains a clause allowing additional types of cases to be added to this definltion-based on local criteria a5
agreed upon by the ICE Speclal Agent in Charge (SAC) and the USCIS District Director for fleld-cases, or by the
appropriate USCIS Service Center Director in conjunction with the Fraud Detection Unit (FOU) and the ICE Benefit
Fraud Unit (BFU) for center cases. However, as 3 matter of practice, before agreeing to a local expanslon of this
definltion USCIS offices and centers must coordinate any cuch request from ICE with USCIS Headquarters, Our
Interest is in attempting to apply the same criterla nationwide, and It Is aur intention to work with JCE nationally to
the extent possible with respact to posslble expanslon of thls definition,

All egregious public safety cases must be referred to FDNS using the procedures outiined below, The
case will be referred as soon as it {s identifled, even if the adjudication has not been completed, USCIS
will interrupt adjudication and FDNS wiil refer the case to ICE so that ICE has an ppportunity to decide
if, when and how It will Issue an NTA and/or detain the alien.

This referral process relates o the case; not necessarily the applicant or petitioner, If an alien® is
arrested during his or her encounter with USCIS (e.g. at the time of an interview), the case referral
process through FDNS continues as described, but the process Is essentially expedited as a resuit of
ICE's arrest, :

There are several reasons why the MOA distinguishes egreglous public safety cases from other criminal and non-
criminal cases. The MOA identifies this group of USCIS cases as those most likely to be ICE priority removal cases,
The referral process described below ensures that these cases are brought to ICE's attention as quickly as possible,
and a decision made quickly whether to apprehend and detain an alien who is an egreglous risk to public safety.

The prioritization of these cases also reflects the fact that, unllke applications and petitions where the customer bears
the burden of proof, In removal proceedings the government bears the burden of proof. In order to establish that an
alien is amenable to removal, ICE often must acquire certified disposition records directly from the appropriate
authorities before It issues an NTA on criminal grounds, Thus, early notification gives ICE both an opportunity to
apprehend an egregious public safety risk and an early opportunity to acquire the required evidence for removal
proceedings.

Finally, since the definition of an egreglous publlc safety case includes arrests, for which a final disposition may still
be pending, an alien described by the definition may not be subject immed|ately to removal proceedings. The early
referral of the case by USCIS gives ICE advance notice of the pending proceedings so that It can moniter the
progress of the case and take the indivitual Into custody at the appropriate polnt.

If ICE datermines that immediate apprehension is nat appropriate, the referral process also ensures that USCIS can
procead with case processing fully cognlzant of the facts of the sltuation. This prevents USCIS from being in the
situation where It allows a denlable case o remaln pending Indefinitely while ICE separately pursues acquisition of
the documents necessary for It to Issue an NTA.

A U8, cltizen cauld be arrested In this situation based on a want or warrant, but 2 U.S, citizen would not be an egregious public
safely case by definition,
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= Egregious Public Safety Case Referral Process

» [Egreglous public safety cases discovered In the four service centers (Callfornia, Texas, Vermont, Nebraska),
and the National Benefits Center will be placed In abeyance and the case (Including the file, when avallable)
immediately sent to the appropriate FDU. The FDU wil refer the case to the 1CE BFU via a Request for
Investigation (RFT). A hard copy of the RFI will be placed in the A-file and/or Receipt file.” The FDU wii
retain the file unless ICE requests It or the 60 days expire.

« Egreglous publle safety cases discovered In local offices will be placed In abeyance and the case (Including
the flle, when available) immediately referred to lhe Fraud Detectlon and National Securlty Immigration
Offlcer (FDNS 10). The FDNS 10 will refer the case to the local ICE SAC via an RFL, A hard copy of the RFI
will be placed in the A-file and/or Receipt file.® A copy of the RFI must be sent to the ICE BFU. The FDNS
10 will retain the file unless ICE requests It or the sixty days expire.

An RFI should include any relevant attachments that USCIS has at the time, such as a copy of the rap sheet, and
a copy of the application.

The purpose of an RFI Is ko glve ICE the opportunity to determine the appropriate course of actlon before USCIS
adjudicates the case, A decision to issue an NTA may directly affect the processing of the pending application.
Upon issuing the RFT, USCIS wilt suspend ad)udlcation for 60 days, or untll ICE provides notification of its action
on the case, whichever Is earller, The case shall remain pending during this perlod. The entlty that referred the
case to ICE must ensure appropriate tracking to account for the pending case and its active status,

In response to the RFI - .
= ICE may request that USCIS promptly schedule an Interview for the purpose of ICE arresting and taking the
alien Into custody.” Apprehension frees USCIS to proceed with adjudication (unless jurisdiction transfers to
the Executive Office of Immigration Review (EOIR)), taking full account of the basis for apprehension.®
« ICE may Issue an NTA. Issuance of an NTA by ICE frees USCIS ta proceed with adjudication (unless
jurlsdiction transfers to EQIR), taking full account of the basls for the NTA.
« IF ICE does not issue an NTA or otherwise provide notification of its action on the case within 60 days of the
RF1, USCIS may resume its adjudication of the case, taking full account of the basis that prompted the RF,
= Ifthe case is approvable, USCIS wilf consult with ICE prior to adjudication.
= Once adjudicated, regardiess of the declsion, USCIS will notify ICE of the result by sending a copy
of the orlginat RF! to TCE with a cover memorandum advising of the outcome of the case.
»  If the alien appears to be removabie on a criminal ground, then the procedures for
non-egreglous criminal matters should be foliowed (referring the campleted case to
ICE DRO for NTA [ssuance).
«  Ifthe glien is removable on other than criminal grounds, USCIS should fofiow the
analysis and procedures described below in sections 3 through 5 of this
memorandum,

Egregious Public Safety Cases referred to ICE prior to adjudication shouid be called up and reviewed no later
then 60 days after referrel. Normally the case should be adjudicated, However, USCIS retains discretion to
formally place the case In abeyance for ICE to conduct further investigation, the formal sbayance process as
described at 8 CFR 103.2(b)(18) should be inltated. .

If, in response to an RFI, JCE requests the file, USCIS should work with the local ICE office to determine whether
coples of documents are sufficlent. If ICE Inslsts that It needs the original file, the FDU or FDNS 10 will promptly
ship the Rle If In |ts passession, but shall retain the original of the pending application and a copy of the
supportlng dacumentation so USCIS ¢an proceed with adjudication If that becomes appropriate. A copy of the

. $ Both ICE Office of Investigalions and Deportation and Removal will be glven access to the FDNS Data System In the near future,
'ﬁT‘hese procedures will be updated at that time.
Ibid,
? Several recent exarmples around the country, notably with {-90 spplications, have demonstrated the effectivenass of this strategy
for apprehending sgreglous public safety risks, ‘
* For 1-90, 1-751 and 1-829 processing see the additional referral and processing Instructions faund below.
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application or petition and supporting documents should be included in the A-file sent to ICE, In any case In
which ICE requests the file, USCIS will consult with ICE before rendering a final decision on the case. However,
these consultations should not delay denial of an application or petition, nor should they delay an approval if the
case Is approvable desplte the basls for the RFI,

Since this file pratocal differs from that described in NQP and the 1-485 SOP, updates to those documents will be
forthcoming.

USCIS District Directors are expected to work with the local ICE SAC to ensure smooth processlng of referred
casas. Service Center Directors will likewise continue lialsan with ICE through the FDUs. In sttuations where
lssues are Identified, District Directors and Service Center Directors should Immedlately bring them to the
attention of HQFDNS through official channels,

»  An Important Note with respect to 1-90, I-751 and I-B29 applications filed by a permanent resident
or conditional permanent resident where the applicant is an egregious public safety risk:

. 190 cases:
v 1f, within the 60 day RFI evaluation period, ICE takes a permanent resident who Is an 1-50 applicant

}

into custody and issuas an NTA, USCIS should leave the [-90 pending and In active suspense,

«  While in praceedings, a permanent resident not In custody will be Issued temporary evidence of
status In 6 month Increments,

+ If removal proceedings are terminated or otherwise end without the allah’s removal and loss of
status, USCIS shall then adjudicate the 1-90, and, If approved, Issue the normal permanant
resident documentation to which the person Is entitled. i

« If the alien |5 ordered removed and thus loses permanent residence status, USCIS shall upon that
basis deny the I-90,

If ICE does not Issue an NTA or otherwise provide natification of Its action on the case within the 8D
day RF evaluation period, since the allen Is a permanent resldent, USCIS shall adjudicate the
application. Upon adjudication of the 190, USCIS will forward a copy of the orlginal RFI to ICE with &
cover memarandum advising that the I-90 has been adjudlcated, If the application is approved, USCIS
will 1ssue the normal permanent resident documentation,

Note! This I-80 referral pracess supersedes the 1-90 Instructions In the Aprli 10, 2006 entitled “Permanent
Resident Documentation for EOIR and 1-90 Cases” insofar as that memorandum relates to 1-90 applicants
who can be defined as egregious public safety cases. All other policy in the April 10, 2006 memerandum

remalns unchanged,

» [-751 and 1-829 cases: The law limits our review of the removal of conditions to certain specific factors, not

including subsequent criminal activities.
= If, within the 60 day RFI evaluation period, ICE takes a conditional permanent resident who Is an 1-751

or 1-829 applicant into custody and Issues an NTA, USCIS should deny the 1-751 [f appropriate grounds
for denial exist. If the petition appears otherwise approvable, ICE Counsel should be consulted as to
whether USCIS should ieave the [-751/825 pending and In active suspense while the person is in
proceedings. (This applies only to these egreglous public safety cases, In all other cases, the 1-751 or I-
829 should be appraved If It s otherwise approvable.)

+ If removal proceedings sre terminated or otherwise end without the person’s removal and loss of
status, USCIS shall then adjudicate the I-751/829 and, If approved, issue the normal permanent
resident documentation to which the person Is entitled,

v+ If the person Is removed and thus loses conditional permanent residence status, USCIS shall upon

that basis deny the 1-751/829.
If ICE does aat issue an NTA or otherwise provide notlfication of Its action on the case within the 60
day RFI evaluation period, USCIS shall adjudicate the petition and, if approved, issue the normal
permanent resident dacumentation. If approved, 8 copy of the orlginal RFI and a cover memorandum
advising that the case has been approved will be forwarded to ICE.

2, Other Criminal Cases

In all cases in which It appears that the alien is Inadmissible or removable for a criminal offence not included on the
egregious public safety case fist, USCIS will complete the adjudication prior to referring the case to ICE, ICE wil
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decide whether and how it will Institute proceedings and whether or not they will detaln the allen. USCIS will not
prepar or issue an NTA in such a case. Once adjudication is complete, the FDU or FDNS 1O will send an RFI and the
accompanying file, if In the possession of the office or center Issuing the RF, directly to the appropriate 1CE Field
Operations Director (FOD) or deslgnated POC, The FDU or FDNS 10 wiii concurrently transmilt a copy of the RFI to
ICE HQ DRO Criminal Alien Division for statistical monltoring purposes,

If there Is any confuslon or uncertalnty about classifying a case as egregious or non-egregious, the USCIS adjudicator
should refer the matter as an egregious public safety ¢ase through supervisory channels to the FDU or FONS 10.

The accompany'ing file will be referred to ICE with the RFI If the file is in the possession of the referring USCIS office
or center.

If the fle Is not in the referring USCIS office, the RFI should Include any relevant attachments that USCIS has, such
as 3 copy of the rap sheet and 2 copy of the application, Where USCIS obtained certified conviction records through
normsl pracessing of the application, 1t will include those records with the RFIL, but it will not hold the RFI on a
completed case just to obtain those disposition records, Instead ICE will decide whether and how it will directly
obtaln such records as part of lts decision whether and when It will Issue an NTA,

« Referral Procaess

A case referred under this pracess is referred to ICE to allow It to make a determination, based on the totallty of
circumstances, as to whather an NTA should be issued. If 1CE does decide to Issue an NTA, It will determine the
appropriate grounds for removal,

'+ Cases adjudicated by the Service Centers; Once adjudication is completed,” if the allen Is removable
on a eriminal charge regardless of the reason for the denial®®, the file will be referred to the FDU, The FOU
-will refer the case to the appropriate ICE FOD via an RFI,

»  Casesadjtidicated in local offices: Once adjudication Is,complete,” If the allen Is removable on a
criminal charge regardless of the reason for the denial, the file will be sent to the FONS 10, who will
complete an RFI. The FDNS 10 will then refer the case via the RFI to the local ICE FOD,

3. Cases where the NTA is Prescribed by Regulation

In certain instances the issuance of an NTA is required by regulation. These Include Petitions to Remove Conditians
on Residence (Form 1-751), Pelitions by Entrepreneur to Remove Conditlons (Forms 1-B29), and Applications for
Family Unity Benefits (Forms 1-817). See B CFR 216.3(a), 216.6(2)(5), and B CFR 236,14(c),

An NTA must also be issued after the termination of refugee statug by a District Director, See 8 CFR 207.9. In these
instances USCIS will Issue the requislte NTA as part of completing the adjudication.

4 as ied by USCIS B Frau

1n all pending cases where there Is a susplclon of fraud, USCIS, through the FDU or the FDNS IO, sends an RFI to
ICE pursuant to current procedure, If ICE declines the case, USCIS FDNS Initiates an administrative inquiry to verify
any fraud.

In cases where fraud has been verified in a Froud Verification Memorandum and the denial is at least in part based

on a finding of fraud, USCIS will Issue an NTA once It denles the case. The NTA must Include the appropriate fraud
charge. :

¥ This Includes the concluslon of any adminlstrative appeaals,

' In determining whether the alien Is amenable to & charge of removal on a eriminal ground, the case must be reviewed for elther
212 or 237 charges as relevant, and for any previously granted walvers {e.g, an spproved Form 1-601) If the allen was previously
In proceedings befare the Executive Office of Imimigration Review, the case must be reviewed to determine If 5 walver was granted
(e.g. 212{c), Cancellation of Remaval for Certaln Permanent Restdents, or Form J-601). If a walver has been praviously granted the
alien is not longer removabie on that ground, If USCIS has recelved the relevant conviction documents in the course of the
adjudication, that should be notad In the RFL. If there are any questions consult with USCIS counsel.

1 This includes the conclusion of any adminlstrative appeais,
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5. All Other Cagas

1n all other cases, ance the denlal of the application or petition 1s complete (Inciuding applications for walvers for
which the appllcan( may be aliglble), USCIS may issue an NTA where the appllcant or permanent resident petitionet
appears tc be removable, However, If an indlvidual submitted an application while in a valid non- immlgrant status
and there Is no criminality surrounding the reasons for the denial and nothing else Indicates that the alien will not
timely depart the United States, the denlal notice should clearly convey to the applicant the sffect of the decislon and
the fact that the individual should depart the United States or patentlally face removal proceedings,

If an allen is in parole status as a result of an advance parole and has not otherwise violated the terms of his or her
adrission, the denial will indicate that the parole is terminated 30 days after the date of the denlal. Issuance of an
NTA also will serve as written notice of the termination of the parole, uniess otherwise specified. See 8 CFR
212.5(e).

It Is important to note these provislons do not affect the abllity of the District or Service Center Directors to issue
voluntary departure, to recommend deferred action or to relnstate a person’s nonimmigrant statis, Except for
national security cases, agregious public safety cases rejected by ICE, cases where an NTA is required by regulation,
and fraud cases, USCIS managers retain discretion In the decision whether to Issue an NTA when compelling
clreumstances are present. However, If an applicant is removable and there are no means of refief avaitabie (e.g.,
voluntary departure, reinstaternent, eliglbility for another status), then an NTA should normally be prepared as part
of the denlal. Such NTAs should be predicated on the most sustainable charge.

i

Additional Conslderations

The primary role with respect to removal priorities and administration Is ICE’s, If USCIS refers an egregiols public
. safaty case or other criminal case to 1CE and ICE decldes not to [ssue an NTA, then typlcally USCIS will defer to the
ICE dectsion.

Wherg .USCIS issues an NTA, calendaring the case with the EQIR will be initlated based on local procedures
coordinated with ICE Counsel and DRO. USCIS must ensure that these local procedures result In the creation of an
IBIS record.

USCIS will prioritize NTA issuance in the following order: (1) cases where fraud is established, (2) cases where the
NTA Is presciibed by law or regulation, and (3) the 'alt other cases' category. However, It Is important that we
promptly provide EOIR with the NTA in each case in which USCIS prepares an NTA. Offices must report to HQ
Domestic Operations through narmal channels any backiog with respect to NTA preparation that may exist. In
furtherance of that goal, where USCIS decides to issue an NTA, the case will not'be counted as a denlal
until the NTA is forwarded to EOIR, As noted above, this referral can be either direct or through DRO, as
established by local proceduras,

1t is understood that many cases will contgin special circumstances that are not addressed by this memorandum, As
such, USCIS counsel 1s avallable to review all NTAs, Procedures for review should be set at a local level, but counsel
review is particularly encovraged on NTAs that include the fraud charge, Devistions from the procedures described
In this memorandum must be approvad through channels by the Director of Service Center Operations or by the
Director of Felg Operations.

Wher making determinations, based upon the categories listed abave, employees must keep In mind USCIS’
obligations under 8 USC § 1367, which prohibits the release outslde of DHS of any information relating to aliens who
are seeking or have been approved for the following:

1. Immigrant status under the provisions for battered spouses and children in the Viclence Agalnst Women Act
("VAWA"),

2, Nonlmmigrant status ynder lNA.Section 101(a)(15)(T), and

3. Nonimmigrant status upder INA Sectlon 108(a)(15)(U). [Limited exceptions to this prohibltlon can be found at
8 U.5.C. sec, 1367(D)}.
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Mareover, 8 USC § 1367 prohibits any Department of Justice or Department of Homeland Security employees —
including CI15/CBP/ICE officers/agents and immigration judges -- lrom making an adverse determination of
admissibllity or deportability using Information provided solely by the abusive spouse or parant or other member of
the hausehold,

Additionally, Legalization and SAW cases are covered under the confidentiality protections identified In Section
245(c)(5) and 210(b)(6) of the INA respectively, and LIFE legalization cases are covered under Section 1104(¢)(5)
LIFE Act {Pub.L. No. 106-553), which affords the same protection as those ldentified in Section 245A(c)(S) of the
INA, In general, NTAs cannot be issued based on Information obtained from legalization applications or supporting
documents,

USCIS' role is largely to facliitate the execution of 1CE removal priorities, ICE manages the removal docket, and siso
remains the prosecutor, Therefare, while USCIS can identify through a referral or an NTA that a person appears
amenable to removal praceedings, the role of USCIS is not to prove removability in proceedings,

Transition Guldance

The new MOA Is effactive for cases adjudicated on or after Octeber L, 2006, Certaln USCIS procedures are
already cansistent with the MOA-based procedures outlined In this memorandum,

v For cases adjudicated through September 30, 2006, USCIS will follow the MOA-based procedures for
egregious public safety cases,

v USCIS will follow current local procedures for non-egreglous public safety removable allens and egreglous
public safety cases rejected by ICE.

« In the interim, USCIS will also follow the procedures outlined earller In this memorandum with respect to
cases where fraud Is established and where the NTA is prescribed by regulation.

= WIth respect to the ‘all other cases’ category, some USCIS fleld offices as a practice routinely prepare NTAs
for these cases. Those offices should not reduce thelr commitment to this process, but shall continue to
exerclse prosecutorlal discretlon as appropriate with respect to preparing an NTA. Offices that currently do
not routinely prepare NTAs in cases in this category should begin fo prepare to implement these procediires
with cases adjudicated on or after Octaber 1, 2006, and In the interim should ensure that NTAs are
prepared on any case deemed significant. Cases and associated files not deemed significant enough to
warrant issuance of an NTA should be handled normally after the adjudicative process Is complete.

Any questions or concerns pertalning to this memorandum should be directed, through channels b Headquarters,
Domestic Oparations. Glven the complexity of Issues associated with this memorandum, it is expected that
significant questions will be addressed In a folfowing Question and Answer document that will be incorporated, In
effect, into this memorandum and will be posted under this memorandum In the Intranet page for Policy guidance.

The Assoclate Dlrector for National Security and Records Verlification has concurred with this memorandum.

This memorandum (s designated as FOR OFFICIAL USE ONLY, and Is not to be released to outslde eptities, Itis
intended for USCIS personnel perfarming duties relative to cases that require decisions pertaining to the placement
of aliens in removal proceedings. This internal guidance fs not Intended to, does not, and may not be relled upon to
create any right or benefit, substantlve or procedural, enforceable at law by any Individual or other party in removal
proceedings, in litigation with the United States, or In any other form ar manner,
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3.

MEMORANDUM OF AGREEMENT
: HETWEEN
UNITED STATES CITIZENSHIP AND IMMIGRATION SERVICES
AND
UNITED STATES IMMIGRATION AND CUSTOMS ENTORCEMENT
ON THE ISSUANCE OF NOTICES TO ATPEAR
TO ALIENS ENCOUNTERED DURING AN ADJUDICATION

PARTIES. The parlies 1o this Memorandum of Agreement (MOA) are U.S,
Citizenship and [mmigration Services (USCIS) and U.S. Immigration and
Customs Enforcement (ICE), hwo components of the U.S. Department of
Fomeland Security (DIIS).

AUTHORITY., In section 2(N) of DHMS Delegation Number O150.1,
Deleyation to the Bureau of Citizenship and Immigration Services, and in
seciion 2(K) of DHS Delegarion Number 7030, Delegation of Authority to
the Assistant Sccretary for the Bureau of Immigration and  Cusiomy
Enforcement, USCIS and ICE received-concurrent authority to issue norices
ta appear (NTAs) under the lmmigeation and Natjonality Act (INA). o their
respective delepgations, USCIS and ICE were fnther divected by the Secretary
of Homeland Security to coordinate the concurrent regponsibilities provided
under these Delegations, This MOA outlines the coordinalion between
USCIS and ICE, as suthorized by these Delegations.

PURPQSE. The pumose of this MOA 15 10 ser forth when each party will
make the determination whether or pot 10 issue an NTA or other charging
document  on alien who is amenable w0 remova!l proceedings and who is
encountered during the process of'a USCLS adjudication.

SCOPE OF AGREEMENT: This MOA is limited in scope to the speeifie
responsibilities described herein and will apply 10 tages adjudicaled by
USCIS an or nfter Qcrober 1, 2006, Additionally, this MOA does not apply
1o casey identified by either USCIS or ICE ay invalving an alien déscribed in
sections 2370u)(d) or 212(a)}3) of the INA, relaling o mavonal security
grounds.

DEFINITION,
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An EGREGIQUS PUBLIC SAFETY CASE is one where informadon indicates
the alien is under invesligation for, -has heen arrested for (withoul
disposition). or has been convicted of, any of the [oflowing:

i

L

[\N

J

Murder. rapg, or sexual abuse of a minor as listed in $101a)(43)A)
of the Immigration and Nationality Act (INA)Y,

fHicit wallicking in firearms or destruclive devices us defined in
§LO1a)}433(C) of the. INA,

Offenses relating o explosive materials or fircarms gs delined io
$101{a)(43INE) of the INA.

Crimes of violence for which the term of imprisonment imposed s af
lenst one vear as defined in §101(a)M43)(F) of the INA.

An offense relaling to the demand for or receipt of ransom as
defined in §101(a)(43)(H) of the INA,

An offense relating 1o child pornography as  defined in
STO1AY43) ) of the INA,

An offense relaring (0 peonage, slavery, involunlary servimude, and
trafticking i persons as defined in §107(a)(43WK(iii) of the INA.
An offense relaling o alien smugeling as  deseribed  in
S10H@X43(N) of the INA,

Human Righis Violators, known or suspecled streel gany menibers,
or luierpol hils,

Re-emry after an order of exclusion, deporation or removal
siibsequent (o conviction for a felony where a tomy 1-212,
Application for Permission to Reapply for Admission into the U.S.
alier Deponation or Removal, has nor been sppraved,

Additional types of cases can be added based on local crileria as
agreed upon by the ICE Special Agent in Charge (SAQ) Office of
Detention 'and Removal. Field Office Director (FOD), and the -
USCIS Distriet Director for feld cases or by the appropriaie USCIS
Fraud Detection Unit (FDUY and the ICE Benetit Fraud Unit (BFU)
for center cases,

6. USCIS RESPONSIBILITIES

his MOA does nal change existing procedures relating lo USCIS
Asvlum Division's issuance of NTAs for affimmative asylum cases.
credible [ear referrals or NACARA section 203 referrals, Additionallw,
this MOA does nov change USCIS' existing pracedures for issuing
NTAs in Temporary Protected Status cases. USCTS may change those
procedwes after consultation with the ICE Point of Conlact (POC)
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identilied in paragraph &, but such changes will not be considered to be
a modification of this MOA,

b, USCIS will refer all Egregious Public Safery Cases in its centers 0 the
appropriate [CE BFU vin a Referral for Investigation (RFT) prior ta the
completion ol the USCLS adjudication,  ‘The RFL will include any
relevant attaclments (c.e. copy of the rap sheeth. Similarly, USCIS will
refer via an RFI all Earegious Public Safety Cases in the field to the
local ICE SAC or dJesignaied POC with concwrent electronic
polification 1o- the ICE BFU prior o compleitan of the USCIS
adjudication,  Files (A-File, T-File, and or the receipt file) in Lhe
possession of the referring USCIS oflice or center will also he sent to
the appropriate [CE office upon request.

Upon forwarding an Fgregious Public Safety RFL (o the [CE SAC,
designated POC or ICE BFU as described in paragraph b, USCIS will
suspend adjudieation for 60 days or unil ICE provides notification of its
action on e case, whichever is earticr, 1f no request is received from
ICE ip the 60 devs, USCIS may resume sdjudication of the case. 1I'1CE
requests 1he [ile anvtime before adjudication, USCIS will consult with
ICE prior to approving the case. In all referred cases, USCIS is 1o
immediately notify the ICE SAC. desiznated POC or the ICE BFU, as
appropriate, of any pending federal litigation av to coardinate how the
cases will be handled,

f‘J.

d. USCIS will refer, via RFI andthe accompanying fil2; if in the possession
of the referring USCIS oflice or center. all other cases in which an alien
is jnadmissible or removable from the United States buased upon
conviclion of a criminal offense not listed wnder the definition of
Lgregious Public Safety Case in paragraph 3 of this zgreement 1o ICE
Detendon and Removal (DROY. The RFls and files in posscssion of the
referring USCIS office or center will be forwarded upon completion of
the USCIS adjudicatian to the appropriate Field Ollice Director (FOD)
or designated POC. USCIS will also concurrenty transmit a copy of
the RFI 10 the HQ DRO Criminal. Alien Division lor suistical
monitoring purposes. All referred cases 10" the FOD or designated POC
is o include any previously oblained certified conviciion records,

o, USCIS will issue NTAs after p case has been denied where an NTA is
preseribed by regulation,  This includes. but may not be Jimited to,
Form 1-731, Petilion (o Remove Conditions on Residence; Form 1-829,
Petiion by Enweprencur (o Remove Conditions: and Form [-817.
Application for Family Unity Benefits, See § CTR 216,3(a) and § CFR

153
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206, ), USCIS will also issue an NTA gler rermination of an alien's
refugee stptug by & Disiner Divector, See 8§ CPR 207.9.

£ USCLS will issue NTAS in cases in which fraud is, whally or in pan, g
hasis lor denving the adjudication.

In all other cases in which an glien becomes amenable o remaval

proceedings bused upon a danial of an application or bencfit, USCIS
will issuc an NTA or otherwise excreise prosecaronal discretion.

L

ICH RESPONSIDILITIES

a, The ICE SAC or ICE BFU to which USCIS has referred un Egregious
Public Safety case will elecrronically notify the referring USCIS POC
within 60 days of the referral if 1CE intends (o issue an NTA, return the
case, or il additional rime is needed for [CE lo complete an investigation, If
ICE continues to investipate the case after 60 days, ICE will respond in a
timely manney 10 any USCIS inquiries aboui the status of the ense.

h. Once USCIS hax completed its adjudication of an application, petirion
andfor waiver in 8 non-egreaious eriminal case nd has relerred the file, 1f
in the possession ol the referring USCIS affice or center. Lo the appropriate
DRO FOD or designated POC, the DRO FOD vr designated POC will
determine whether an NTA or other charging document is appropriate, and
will electronically notify the USCIS Office of Fraud and Deteclion and
Nalional Security of any action taken. If the DRO FOD or designated
POC determines that the alien is nol removable basad on & eriminal ground.
DRQO shall issuc an NTA on other grounds or shal] document jn the Jile the
finding that no criminal ground uf removal exists and return Lhe file to the
referring USCIS office.

POINTS OF CONTACT. The ICE/OL Point of Camact for purposes of
notification under this agreeinent for malters not otherwise specified is the
[dentity and Benelic Fraud Unil.  The ICE/DRQ POC for purposes of
nawification under this agreement (or matiers not otherwise specified is the
HQ DRO Criminal Alien Division, The USCIS POC for purposes of
nolification under this agreement for ratlers not athenvise specied is che
Office of Fraud Detection and Naiional Sceurity,

OTHER PROVISIONS, Nathing in this MOA 15 intended to conllict with
exigting laws, regulations. or DHS directives. [ a term of this MOA is
inconsistent with such authorlty, then diar term shall he invalid, but the
remaining terms and condidons of this MOA shall remain in [ull foree and
elfeet,
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10.  EFFECTIVE DATE. The rerms of this MOA wil] bccome efrective upon
signature of this dogument,

L MODITTCATIONS, This MOA mav be modified upon the mutual written
consenl of the parties,

12, REVIEW. The paties agree 1o undertake a review of the MOA within six
(6) months ol the effeciive date under puragraph 4 o dewrnrine whether
any modifications are necessary o more ¢ffectively accomplish the goals of
the MOA. Failure 1o conduct a review. however. will nat result in the
termination of this MO A,

(3, TERMINATION, The terms of this MOA, aud any subsequent
modifications consented to by holh parties, will remain in effect unless
terminated as provided herein. Either party. upon 60 days wrilten notice to
the other party, may terminate this MOA.

TORY AUTHORITTE

M M (}m@& YM/(/]W/I/\/

DT, Emilio T. Gonzal®z ' Jide L, Myers

Direcior sistant Secretary
U.S. Citizehship and Tmmigration Services S. Inunigration and Customs Enforcement
.S, Depurtment of Homeland Sueuriry U.S. Department of Homeland Security
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