Amicus Support for the Self-Petition of

K------- T------

I.  Introduction

I write on behalf of the National Network to End Violence Against Immigrant Women, in support of K------- T------’s self-petition. As documented in her self-petition, T------ married her husband after a courtship of approximately nine months, during which she fell in love.  It was at the time they were married that his attitude and behavior changed dramatically, and Ms. T------ then endured a month of repeated rapes and beatings, after which a police visit related to one of the beatings provided her an opportunity to escape his brutality.  Unfortunately, when she filed her first self-petition, she was not represented by competent counsel. Now, with new counsel, she has submitted ample evidence in support of her application.

The Notice of Intent to Deny (NOID) in her case focuses on good faith marriage, but seems to ignore several relevant affidavits, as well as significant supporting documentation. It seizes on a particular piece of documentation as essential to proving good faith marriage, in direct contradiction to the any credible evidence standard and the good faith marriage regulations. In addition, it inaccurately characterizes two of the affidavits as lacking credibility: one because the affiant added new information in a second affidavit; the other because the affiant did not adequately explain the basis for the information provided. 

The Good Faith Marriage Regulations

Perhaps it will help, in framing the following discussion, to cite the regulations on good faith marriage:

A spousal self-petition cannot be approved if the self-petitioner entered into the marriage to the abuser for the primary purpose of circumventing the immigration laws. . 

8 CFR§204.2(c)(1)(ix) (emphasis supplied).

Evidence of good faith at the time of marriage may include, but is not limited to, proof that one spouse has been listed as the other’s spouse on insurance policies, property leases, income tax forms, or bank accounts; and testimony or other evidence regarding courtship, wedding ceremony, shared residence and experiences. Other types of readily available evidence might include the birth certificates of children born to the abuser and the spouse; police, medical or court documents providing information about the relationship and affidavits of persons with personal knowledge of the relationship. All credible relevant evidence will be considered.

8 CFR §204.2(c)(2)(vii)

II.  The Any Credible Evidence Standard  

The “any credible evidence” standard, INA §204(1)(1)(H), recognizes the special difficulties faced by domestic violence survivors in proving their cases. Under this standard, VSC must review all evidence submitted in support of the eligibility requirements, not pick and choose, or focus only on primary evidence.
 The NOID, however, states that Ms. T------’s production of bills and bank account information does not suffice as a substitute for documentation of jointly-held accounts. This statement explicitly violates the any credible evidence standard and the regulations governing good faith marriage evidence. Moreover, Ms. T------ has explained, and explains again in her NOID rebuttal, why she does not have a joint bank account. As recognized in the Virtue memo addressing the any credible evidence standard,
 she lacks such primary documentation precisely because of the actions of her abuser: 

This principle [any credible evidence] recognizes the fact that battered spouse and child self-petitioners are not likely to have access to the range of documents available to the ordinary visa petitioner for a variety of reasons.  Many self-petitioners have been forced to flee from their abusive spouse and do not have access to critical documents for that reason.  Some abusive spouses may destroy documents in an attempt to prevent the self-petitioner from successfully filing.  Other self-petitioners may be self-petitioning without the abusive spouse’s knowledge or consent and are unable to obtain documents for that reason. Adjudicators should be aware of these issues and should evaluate the evidence submitted in that light.

The General Counsel categorically states:

A self-petition may not be denied for failure to submit particular evidence.  It may only be denied on evidentiary grounds if the evidence that was submitted is not credible or otherwise fails to establish eligibility.

The General Counsel also analyzed indicia of credibility.  It may be “credible or incredible on either an internal or an external basis.”
  Evidence is internally consistent if it does not conflict with other evidence presented by the applicant.  Evidence is externally credible when objectively corroborated.  “Adjudicators should carefully review evidence in both these regards before making a credibility determination.”
  In addition, given the difficulties in collecting evidence confronting victims of domestic violence, adjudicators should give VAWA applicants “ample opportunity to add to the evidence submitted in support of the petition if necessary.”

Ms. T------ was unable to present evidence of a joint bank account or other joint documentation because she fled the home of her violent and abusive husband after one month of marriage.  She presented significant other evidence of good faith marriage, however, including other supporting documents and five affidavits. Her evidence is both internally consistent (there are no contradictions within it) and externally corroborated.

III.  Entertaining All Evidence and Explaining Why Evidence Is Not Credible or Probative

As the good faith marriage regulations state: VSC must consider ALL credible evidence. If it decides not to consider some of the evidence, it must explain why that evidence is not credible. Ms. T------’s application included multiple documents and accounts evidencing an extended courtship, her lawful marriage to Mr. I----------, and their shared residence. She provided phone bills, religious marriage certificates, court papers and police reports, all evidence of her good faith in entering the marriage.  Additionally, she supplied sworn affidavits, in addition to her own, from at least five individuals, S--- G-------, R----- B-----, N---- C----, M---- F----- and H---- B-------, the NOID fails to explain why none of this is probative credible evidence of good faith marriage and why, instead, it shows that her “primary purpose” in entering the marriage was to circumvent the immigration laws. 

The NOID mentions only two of the affidavits, finding fault with both of them, and fails to address the sworn affidavits of R----- B----, Ms. T------’s Domestic Violence Counselor, and N---- C----, Ms.. T------’s former roommate. R----- B-----’s affidavit provides intimate details that support Ms. T------’s claim that she married her husband in good faith, describing the extreme trauma and devastation Ms. T------ experienced specifically as a result of suffering abuse in what she thought was a loving and committed relationship.  N---- C----’s testimony supplies personal knowledge of the particulars of the long courtship between Ms. T------ and her husband, stating that the couple was extremely close as evidenced by the many hours they spent talking together on the phone.  C----’s testimony also suggests that Ms. T------ entered the marriage with the best intentions. 

Where, in all this, is there evidence that Ms. T------’s primary purpose in marrying her abuser was to circumvent the immigration laws?  Where is there evidence that this was even one purpose of her marriage? The NOID cites none. There is none.

IV.  Inaccurate Affiant Credibility Determinations

The VSC adjudicator inappropriately found that two other affiants lacked credibility. H---B------- allegedly lacks credibility because the affidavit does not explain the basis for the information contained in the document. Failing to explain how you know something doesn’t mean you are lying, it just means you need to explain how you know. The affiant does this in the self-petitioner’s NOID rebuttal. 

The second affiant, M---- F-----, allegedly lacks credibility because, although supplying information on good faith marriage when asked to do so, the affiant did not directly address good faith marriage in the original affidavit submitted with the self-petition. This omission implicates neither internal nor external credibility concerns (see Virtue discussion above). It is NOT inconsistent to address domestic violence in one affidavit and good faith marriage in a second. Most normal human beings do not know that “good faith marriage” is a requirement for self-petitioning and, unless specifically asked to address this question, naturally will focus on the domestic violence. When asked to address this issue, the affiant complied. There is nothing inconsistent or inherently incredible about these successive affidavits. It is, in fact, a normal part of the RFE process. The adjudicator erred in finding Affiant F----- lacked credibility.

Conclusion


To find an applicant lacks good faith marriage, VSC must conclude that evading the immigration law was the primary purpose of the self-petitioner’s marriage. There is no evidence in this case to support this as even an ancillary purpose of Ms. T------’s marriage. Moreover, VSC neglected to mention much of the evidence supplied to meet this eligibility requirement, a direct violation of both the good faith marriage regulations and the any credible evidence standard. Finally, the adjudicator mistakenly found two affiants lacked credibility when, in fact, their written testimony was both internally and externally credible. Ms. T------ is suffering because she had poor representation in the past. It is time for VSC to grant her self-petition and let her finally find the security and freedom Congress intended for her.

For the National Network to End Violence Against Immigrant Women,

Gail Pendleton

Co-Chair
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