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N REMOVAL PROCEEDINGS

MOTION

N BEHALR OF RESPONDENTS: Mozhdeh Oskouiat, Bsquire

ORDER:

PER CURIAM. The respondents move the Board pursuant to g CFR.§1003.210 yeopen out
decision dated March 12, 2002. We dismissed the respondents’ appeal from the bnmigration
Judge’s decision which found them 1€ ovable, denied ‘their applications for suspension of
deportation, but granted them voluntary departure. The motion will be granted.

- The respondents have filed a-motion to reopen SO that they may apply for adjustment of status’

as the beneficiary of a visa gelf-petition under section 204(2)(L)(B)E) of the Immigration and
Nationality Act, 8 US.C. § 1154(a)(D)(B)(D), a8 the battered spouse of a United States citizen and
as the child of such alien. The respondents also move to reopel for the lead respondent 10 apply for
cancellation of removal under gection 240A()(2) of the Act, 8 USs.C.§ 1229b(b)(2), as 2 battered

spouse of 2 United States citizen.

The respondents LIgs that they are prima facie eligiblé for such relief and that this matter should

e remanded to the Tmmigration Court. Certain battered spouses are excepted from the ordinary

.

+ deadlines for the filing of 2 motion to reopen. Section 240(0)(7)(0)(iv) of the Act, 8 UsS.C. §

1229a(c)(THC) (iv). The special rule for battered SpOUSEs provides that the motion t0 160D en should
be filed within 1 yeat of the entry of.the final order of removal, except if the alien demonsirates

. extraordinary circumstances or extreme hardship to ‘the alien’s child. Section 240(0)(‘7)(C)(iv)(ﬂ1)

of the Act.

The final administrative ordet in this case Was entered by the Board on March 12,2002, The

. re’spondents’ motion was not filed until January 19, 2007. We find, however, extreme hardship to

two of the lead respondent’s United States citizen children, The lead respondent
was told that they will go into foster care if she is remove to Mexico (Respondent Statement at
page 26 of the Motion Exhibits). We also find extraordinary circumstances. The {ead respondent’s
first self-petition was apparently denied in October of 2002, and her second self-petition was
approved on September 1 1, 2006 (Resp- Statement at 26; Approval Notice at page 20 of the Motion
Exhibits). The yespondents filed their motion 0 reopen approximately 4 months later, on Janunary
19, 2007. :



We find that both respondehts have shown prima facie eligibility to apply for adjustment of
status and the lead respondent has shown prima facie eligibility to apply for cancellation of removal
under section 240A(b)(2) of the Act. !

Section 240B(d)(2) of the Act, 8§ U.S.C. § 1229¢(d)(2), provides, in pertinent part, that the
restrictions on relief in paragraph one shall not apply to VAWA relief if the extreme cruelty or
battery was at least one central reason for the alien’s overstaying the grant of voluntary departure.
" OnMarch 12,2002, we granted the respondents 30 days voluntary departure (until April 11, 2002).
The lead respondent went fo court and got a restraining order and a protection order against the
abuser (Resp. Statement at 25). The lead respondent was pregnant with the abuser’s child and gave
birth on April 14, 2002 (Resp. Statement at 25; Birth Ceitificate at page 59 of Motion Exhibits). We
find that the séction 240B(d)(1) bar does not apply in this case.

Finally, we note that the Department of Homeland Security has not filed a fesponse to the
respondents’ motion.

Accordingly, the motion is granted, the proceedings are reopened, and the record is remanded
to the Immigration Judge for further proceedings consistent with the foregoing opinion.

/ FOR THE BOARD

! The lead respondent must file a cancellation application with the Immigration Court at the earliest
possible opportunity.



